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COMPLAINT FILED MARCH 22 , 1974 *> A 3 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


BRIAN S. JONES, as Receiver 

for PERMADENT PRODUCTS CORP., " 

Plaintiff, 

vs * " Civil Action No. 

CERAMCO, INC., a corporation of " 

the Stare of New York; H. GORDON 
PELTON, IRVING KLAUS, JOHN H. 

LEATHERMAN, and NORMAN LEVINE 


Defendants. 


COMPLAINT 

JURISDICTION 

1* This is a civil action for patent infringement 
and unfair competition, of which this Court has jurisdiction 
and venue under the provisions of Title 28, United States Code, 
Sections 1338 and 1400. The action arises, in part, under 
the patent laws of the United States and is brought pursuant 
to Title 35, United States Code, Sections 271 and 281, for 
infringement of United States Letters Patent No. 3,052,982, 
entitled "FUSED PORCELAIN-TO-METAL TEETH", M. Weinstein 


et al, Inventors, issued September 11, 1962. 




JA4 

PARTIES 

2. Plaintiff Brian S. Jones, of 26 Court Street, 
Brooklyn, New York 11201, is a duly appointed court 
receiver by way of an Order of the Supreme Court of the 
State of New York on April 1, 1963, for Permadent 
Products Corp. (hereinafter "Permadent"), a corporation 
of the State of Delaware. 

3. Ceramco, Inc. (hereinafter "Ceramco") is, 
upon information and belief, a corporation having its 
principal place of business at 31-16 Hunters Point Avenue, 
Long Island City, New York 11101. Ceramco is in the 
business of, among other activities, the manufacture, 
sale and distribution of certain materials for use in 

the making of fused porcelain-to-metal teeth. 

4. H. Gordon Pelton, upon information and 
belief, is presently President of Ceramco, is a 
stockholder in Ceramco, was a founder of Ceramco and 
has been an active participant with Ceramco since 
its inception. 


- 2 - 
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5. Irving Klaus, upon information and belief, is a 
Vice-President of Ceramco, was an original founder of Ceramco, 
is and was a stockholder in Ceramco, and has been active in the 
business of Ceramco since its inception. 

6. John H. Leatherman, upon information and belief, 
is Secretary of Ceramco, was an original founder of Ceramco, 
is and was a stockholder in Ceramco, and has been active in 
the business of Ceramco since its inception. 

7. Norman Levine, upon information and belief, is 
Treasurer of Ceramco, was an original founder of Ceramco, is 
and was a stockholder in Ceramco, and has been active in the 
business of Ceramco since its inception. 

8. The business address of Pelton, Klaus, Leatherman 
and Levine is 31-16 Hunters Point Avenue, Long Island City/ 

New York 111C.. 

9. Ceramco makes, uses and sells materials used for 
making fused porcelain-to-ioetal teeth in violation of the rights 
granted under said patent 3, 052, 982. The materials manufactured, 
sold and distributed by Ceramco are specifically for use by 
assemblers, such as porcelain laboratories, in the making of fused 
porcelain-to-metal teeth. The acts of patent infringement, industrial 
piracy and unfair trade practices herein complained of have taken 
place and are taking place within the Eastern District of New York. 
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first cause of Action 

Plaintiff repeats and alleges paragraphs 1 to 9 

/ 

herein. 

10. United States Letters Patent No. 3,052,982 
entitled "FUSED PORCELAIN-TO-METAL TEETH" was duly and 
legally issued to M. Weinstein et al on September 11, 1962, 
on an application filed October 15, 1959, by M. Weinstein 
et al. Plaintiff, Brian S. Jones, as receiver for 
Permadent is the 3old owner of said patent by an 
assignment from Permadent dated June 14, 1971. 

11. Upon information and belief, defendants jointly 
and severally have contributorially infringed and are 
contributorially infringing one or more claims of plaintiff's 
patent, 3,052,982, by the manufacture, sale and distribution 
of materials whose primary purpose is in the assembly of 
fused porcelain-to-metal teeth as set forth ii. the patent- 
in-suit. These acts of contributory infringement are 
taking place and have taken place in this judicial district 
as well as elsewhere in the United States of America. 

12. Plaintiff has suffered damage by reason of 
defendants infringement of the aforesaid United States 
Letters Patent and will suffer additional irreparable 
damage unless defendants are enjoined by this Court from 
continuing to infringe said patent. 

13. Upon information and belief, defendants have 


prior knowledge and notice of the patent-in-suit. 
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SECOND CAUSE OF ACTION 

Plaintiff repeats and alleges paragraphs 1 to 9 
herein. 

14. Permadent was responsible for the first 
P ra cticable, usable and commercial fused porcelain-to-metal 
replacement tooth, technically known as a crown or pontic 
or a combination of these known as bridge work. In the 
course of solving the long felt need of the industry 
for an artificial tooth having the combined character¬ 
istics of metal and porcelain without the previously 
found deficiencies such as cracking and the like, plaintiff's 
predecessor in interest developed porcelain-to-metal teeth, 
which when assembled together provided the unusual and 
distinctive advantages exclusively found therein. 

Additionally, in the course of the work leading up to 
the successful fused porcelain-to-metal tooth construction, 
Permadent invested significant funds, energy and time in 
the development thereof and in the introduction and obtaining 
of acceptance of the same in the marketplace. Much cf this 
information is considered confidential information and was 
kept secret and retained as proprietary information. 

15. Upon the introduction of the Permadent fused 
porcelain-to-metal tooth construction, the marketplace quickly 
responded to the improvements and unique features thereof, 
and this construction has found widespread acceptance in the 
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dental field, is commonly used therein, and generally 
replaced prior constructions which did not possess the 
unique advantages and features of the Permadent construction 

16. During the original investigation work into the 
new Permadent tooth construction, the following men were 
employed by Permadent in the respective positions as 
indicated below: 

a. H. Gordon Pelton, presently President of 

Ceramco, was the sales manager for Permadent 
for a period of four years in the dental field 
and prior to his association with Permadent 
and employment thereby, had no experience in 
the field. As sales manager, Mr. Pelton, was 
employed by Permadent from approximately 1955 
to 1959. As sales Manager, Mr. Pelton was 
intimately familiar with the customers of 
Permadent, the sales and product information 
of Permadent, other confidential and proprie¬ 
tary information and know-how relating to the 
successful sales of the new Permadent articles 
and materials including Permadent's sources of 
raw materials. 

b. Irving Klaus, upon information and belief, a 
Vice President of Ceramco, was employed by 
Permadent in 1954 and was employed for a period 




. 
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of approximately five years as a ceramic 
engineer in charge of the porcelain manu¬ 
facturing . Mr. Klaus had no prior experience 
in the dental field prior to joining Permadent 
and worked under a Mr. Sigmund Katz, chief 
engineer, and learned the intimate details 
surrounding the Permadent tooth construction 
while in such employment. In the process of 
learning the details surrounding the Permadent 
tooth construction, Mr. Klaus became intimately 
familiar with confidential information, trade 
secrets and know-how related thereto. 

John H. Leatherman, upon information and belief, 
is Secretary of Ceramco, and as his first job 
in the dental ceramic field was employed by 
Permadent as an apprentice ceramist. Mr. Leatherman 
was employed approximately from 1954 and remained 
in that position for approximately five years 
and among other responsibilities was in charge 
of the coloring of the porcelain and became 
intimately familiar with the novel techniques, 
secrets, processes and know-how employed by 
Permadent through the aforementioned Mr. Sigmund 
Katz and Mr. Irving Klaus. 




d. Norman Levine, upon information and belief, 

» is Treasurer of Ceramco, was employed for at 
least two years from the period of 1957 through 
1959 as the accountant for Permanent, and was 
in charge of the accounting department. 

In such position, Mr. Levine had complete 
access to all customer files and purchasing 
information and other proprietary and confidential 
information which was the property of Permadent. 

17. Defendants Pelton, Klaus, Leatherman, and 
Levine have jointly and individually wrongfully appropriated 
materials of Permadent and knowingly Misrepresented and used 
said materials as their own in commencing the artificial 
tooth activities, all to the detriment of plaintiff. 


18. In April, 1959, Pelton, Klaus, Leatherman, 


and Levine 


left Permadent and founded Ceramco which 


then directly competed with Permadent by manufacturing, 
selling, and distributing the same materials as used in the 
Permadent tooth construction. Upon information and belief, 
these same parties conspired with each other while in the 
employ of Permadent, prior to their leaving Permadent, to 
commit the enumerated acts of industrial piracy all in an 
attempt to reap the benefits attributable to the significantly 
improved Permadent tooth construction. Shortly after these 



key employees left Permadent, Permadent's sales and business 
operations substantially diminished and, to this day, 
Permadent has not recovered from the damage incurred as a 
result of the acts conducted by the parties Pelton, Klaus, 
Leatherman, Levine, Cohen and others. It should be noted 
that Permadent is a dormant corporation today while, upon 
information and belief, Ceramco was profitable for many 
years and recently was sold to Johnson £ Johnson Corporation 
for at least ten million dollars ($10,000,000) in cash. 

The business of Ceramco was founded and grew upon the heinous 
acts of the defendants herein. 

19. Upon information and belief, the parties, 

Pelton, Klaus, Leatherman, and Levine conspired after 

they left Permadent to injure and damage the business of 
Permadent by maliciously interfering with prior business 
relationships established by Permadent with regard to its 
novel and unique dental tooth construction. As such, upon 
information and belief, these parties conspired to destroy 
the business of Permadent, which they succeeded in doing. 

20. Upon information and belief, these defendants 
wrongfully appropriated trade secrets of Permadent such as 
formulas for various compositions and shades or colors of 


Porcelain. 
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21. Upon information and belief, these defendants 
removed information from Permadent and brought it to 
Ceramco with regard to the manufacture and production of 
the Permadent tooth construction, which information was 
the exclusive property of the Permadent Products Corp. 

22. Upon in' ormation and belief, these defendants 
did remove wrongfully and convert various other documents 
or the contents thereof and other materials of Permadent 
inclrding customer lists, and trade account lists of 
customers purchasing materials used in the assembly of the 
Permadent tooth construction, which materials were used 

to pirate away Permadent customers. 

23. Upon information and belief, these same defendants 
did wrongfully convert and remove documents or the contents 
thereof and other materials relating to the suppliers and 
manufacturers of raw materials used in the manufacture of 
materials by Permadent in the Permadent tooth construction 
for resale to others as they assembled this unique fused 
porcelain-to-metal tooth. 

24. Upon information and belief, these defendants 
have and had knowingly misrepresented and used the materials 
taken from Permadent as their own in commencing their 
activities in the competing artificial dental tooth con¬ 
struction field, to the detriment of plaintiff. 

- 1 f) 
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25. As a result of the activities of Ceramco and the 
above-named parties, Permadent was forced to file a Chapter 
11 Petition in the United States District Court for the 
Southern District of New York, and thereafter ceased to 

be an active manufacturer, seller and distributor of the 
materials used in the assembly of the Permadent artificial 
tooth construction. 

26. Upon information and belief, d*»f«ndants have 
abridged and did abridge contractual and fiduciary 
obligations owed to Permadent. 

27. Upon information and belief, defendants appro¬ 
priated inventions of Permadent and treated them as their 
own to the detriment of Permadent. 

28. Defendants have, in addition to the above acts, 
maliciously and knowingly performed additional acts of 
unfair competition and industrial^piracy. 

29. Defendants have been unjustly enriched by 
reason of their unconscionable malfeasance all to the 
detriment of Permadent. 

RELIEF REQUESTED 

VTHEREFORE, Plaintiff prays: 

A. That this Court issue an injunction restraining 


defendants, its officers, servants, agents and employees and 
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all other persons in privity therewith from infringing 
United States Letters Patent No. 3,052,982; 

B. That this Court issue an injunction restraining 
and enjoining defendants from continuing to divulge to 
others and otherwise employ trade secrets of Permadent; 

C. That this Court issue an injunction restraining 
and enjoining defendants from employing and continuing to 
employ in any manner whatsoever any of the property which 
defendants wrongfully appropriated from Permadent? 

D. That this Court issue an injunction restraining 
and enjoining defendants from continuing to manufacture any 
materials used in the construction of an artificial tooth 
resemblinq that of Permadent; 

E. That an accounting to the plaintiff for damages 
resulting to the plaintiff from defendants' infringement 

of said patent 3,052,982, and an accounting for any profits 
obtained by the defendants wrongful use of the above 
information, be made; 

F. That this Court find that the defendants, Pelton, 

Klaus, Leatherman, and Levine did conspire to damage 


and destroy the business of Permadent to their own individual 

anc ^ that these parties Pelton, Klaus, Leatherman, Levine 
and Cohen, be held to be constructive trustees for Permadent 
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and that the business of Ceramco, set up with the assets 


acquired from Permadent, be held by the constructive 
trustees in trust for the plaintiff? 

G. That a judgment be entered against defendants 

jointly and severally for compensatory and punitive 

! 

damages together with interest including those profits 
realized from the sale of Ceramco to Johnson & Johnson? 

H. That the plaintiff be awarded litigation 
costs, expenses and attorneys' fees; 

I. Any other relief which the Court may deem 
necessary, proper and just. 


Brian S. Jones, Esq. 
Receiver for Permadent 
26 Court Street 
Brooklyn,- New York 11201 


f 


Of Counsel: 

Peter L. Berger 

370 Lexington Avenue 

New York, New York 10017 

James J. Doyle 

161 William Street 

New York, New York 10038 


- 13 - 
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MOTION TO DISMISS FILED MAY 29, 1974 

IN THE UNITED STATES DISTRICT "COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


JA16 


BRIAN S. JONES, as Receiver 

for PERMADENT PRODUCTS CORP. , 

Plaintiff, 


CERAMCO, INC. , a Corporation 
of the State of New York; H. GORDON 
PELTON, IRVING KLAUS, JOHN H. 
LEATHER MAN, NORMAN LEVINE 
and LEON L. COHEN, 

Defendants. 


Civil Action No. 74 C 467 
Before Judge Platt 


MOTION TO DISMISS 


I Now come defendants and move this Court to dismiss 

With prejudice the Complaint filed herein. 

The grounds for this motion are as follows: 

(a) With respect to the first cause of action 

(which is for infringement of U. S. Patent 
No. 3,052,982 which issued on September 11, 
1962) because plaintiff has waited over eleven 
and one-half years to sue defendants for infringe¬ 
ment of said patent in spite of knowledge of defen¬ 
dants' accused acts thus leading defendants to 
believe that plaintiff would not attempt to sue 
them for infringement of said patent and defen¬ 
dants have changed their course of conduct and 
expanded their business. Thus under the doctrine 
of estoppel and laches plaintiff's first cause of 
action should be dismissed. 




EXHIBITS ANNEXED TO FOREGOING MOTION 
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(b) With respect to the second cause of action which 

alleges that the five individual defendants who were 
former employees of plaintiff left the employ of 
, !aintiff in April, 1959, and breached their con¬ 
fidential relationship with plaintiff and wrongfully 
took plaintiff's trade secrets and used them to 
establish the corporate defendant, Ceramco. Inc. , 
which used such secrets to the detriment of plain¬ 
tiff, the statute of limitations has run out (See 
New York Statute CPLR 201 - 218) and the cause 
of action should be dismissed. 

(c) With respect to said second cause of action under 
the doctrine of equitable estoppel and laches said 
cause of action should be dismissed. 

(d) Plaintiff has no trade secrets because the alleged 
trade secrets have been publicly disclosed in said 
U. S. Patent No. 3,052,982 which issued and was 
published on September 11 , 1962. 

Defendants' brief in support of its motion is attached hereto. 


Of Counsel: 

Don K. Harness 
Harness, Dickey & Pierce 
1500 N. Woodward Ave. 
Birmingham, Michigan 48011 
(313)642-7000 


Herbert I. Sherman 
Office of General Counsel 
Johnson & Johnson 
New Brunswick, New Jersey 08903 


Respectfully submitted, 


MORGAN, FINNEGAN, DURHAM & PINE 



New York, New York 10022 
(202) 758-4800 
Attorneys for Defendants 








EXHIBIT A - PATENT NO 
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EXHIBIT A 



















United States Patent Office 


3 , 052,982 

Patented Sept. 11, 1962 
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3,052,982 

nwn FORCE LAIN-TO-MFTAI. TEETH 

3t..rri» Weloslrin. deceased, laic of Stamford. Conn, by 
I i m.rc K. Weinstein, administratrix, 23 Halsey Hoad s’! 

ron ^- s iK»»und Kali. 24 Coolldg, Ave., 

X rwar *• » 

Filed Ort. I 59, Sets No. 046,753 
it Clan.. (CI. 32—0) 


Our invention relates to an artificial tooth structure of 
the 11 Pc wherem a metal fubsiralc is secure.) to a portc- 
,‘ m coveri " c wl " Ltl composite slrucnjrc is used to cup 
esislnip icclh or replace missing teeth 

Uental porcelain* may generally lie classified as high 
and low fining porcelains The high fusing porcelains 
neo aliose I SOU* | . l|, c ideal porcelains are the high 
fusing porcelains which have been found to lie more re¬ 
sistant to lltcimal and mechanical shock and to c.os.on 
by mouth fluids. At present the only known high fus¬ 
ing dental porcelains have a coefficient of expansion 
up to their annealing ranee of about 74x10 »/*o 
rhesc hasc been fused to metals hiving the nearest 
coefficient of expansion. namely, the iridio-platmum 

ln7Jm‘i hl r h h,Ve *' p,nMon coefficients of about 
100X10 c up ,o lhe , nncj | inf . temperature of 

h Ji°. ,Ce a,n '„ The ,bermal e*P»nsion coefficient* of 
lhe platinum alloys and the prior high fusing dental por- 
eelains are sufltcienlly divergent so that when fused to an 
unyielding metallic subst.ate, the porcelain covering is 
Placed in a high Mate of stress Little additional stress 
is needed in service to initiate fracture in the porcelain 
ine louer fusing porcelains (below IMOo* io |650* F ) 
»ro less desirable but are useful for additions, repairs or 
changes to high fusing porcelains and for fusmp to low 
f , ra,C *7" ch a " *° Id a,, °> v Hitherto lower i 

I bav * also h * en unsuccessful when fused 

Us gold alloy, because of the dispa. dy in expansion co 

Mi7 . iL ,n *: ,d, " on ,hc tower fusing porcelains con- 
famed bora* which resulted in c.cessive solubility and 
Poor color proper* iea. , 

ar ? additional shortcomings in the use of the 
Pr or material,. It i, difficult to grind through the por- 

m me m m ' 1 ? 1 M,bs,r,te • ,i ‘ hou ' chipping and frac- 
L * a tb 'r nfd < \ u ' P*™' 3 '" most "early ad,acent to 
t,al ' Th '* '* du e fhe high state of stress at the 4 
Porcelain-metal interface which the porcelain become, 
Progressively less able to endure as it becomes thinner 

rJLii '• l T' a ,' l ° n ** ,ba ' p,,or Puccclains are not 
optically suitable for covering the metal substrate be¬ 
cause they cannot compensate for adverse optical quali- 61 
tes introduced into the semi-translucent body by the pro*, 
imny of ihc metal substrate. 

The other dental metals, such as palladium, gold, and 
me base metals, posses, expansion coefficient, which are 
considerably higher than the iridic platinum alloys, and 6f 
•ceordmgly have an even greater di.paitly between the 
coefficients of expansion of the metal and the existing 

dental poicelains, resulting m greater stresse, * 
m the porcelain. 

As a ton sequence, the dental profession has limited <W 
">c use of porcelain to an esthetic role mainly in ihc 
anterior teeth, and has relied cnlnely on gold conns and 
fudge-work for the rest of the mouth, for whatever 
xticngth was required. 

While the shot tcomings enumerated above have been 
Prohibitive to the practice of this technique of dental 
Prosthetics, its pot ntial for the advancement of den- 
li'tty- has been sufficiently great to rcquiic the removal 
of these limitations Authorises aerec lh.it full 
age of a tooth which has been treated lor decay or is 
susceptible to decay or is to be saved from immediate 


or later extraction. .. the only mechanical guarantee 
against secondary decay and ultimate extraction. It is 
.< ? ,.f' L rc H*"rrment in the p,.ict.cc of full mouth rc- 

e.. hub,Illation. It „ also one , )f (cw efflt „ vc |emfdic 

jj A in case, of lampanl caric*. 

„ ..V’f | V - b,C . ° f lbc *cd""«iue of applying porcelain to 
a mi b" substrate can lx.- upprcc tilled from the following 
tut Nij metal need show in the oral cavity, as it may 
be cm,tcly covered with potcelain to yield a naluiil 
o( |(j u slot at ion in ;ippcar;mic 

c- (/■) flic restoration i, far more resistant to wcai than 

up Ihc pi mi plastic and metal tcsloralion. 

fit lbc color pcim.iiicncy and dimensional stability 
ih of Hu Porcelain restoration far exceed that of the pnor 
ns |j Phone ant.! meful tcslotniion, 

;h Our invention enables the spread of the most r. liable 

' nnhl 7 IO 7 C c U,g " 1 ,, " mhcM uf patients picvuntsly 
n unable to avail themselves of lulling full coverage in per- 

7 ‘ U , C .iJ 0 C °r' ‘ hercby * ,in '"l«"ng the skills and 

ti .o interest of lhe profession where formerly it was often felt 

. „r ,u u !’ r ° P05 f f" cb ,rr alinent I xlcnsivc correction, 

of the bite to balanced occlusion for the treatment of 
n pciiodontoclasia will he mote readily undertaken It 
' 7 , 8 " J encoul;l Sv's Ihc use of fixed bhdgcwork in- 

f .3 stead of removable bndgcwcirk. thus asm line- many 

f caese, of .. providing a ehewmg sur- 

face closer in natural function, not only in appearance, to 
n that of natural teeth Where rcq.imd, .! may also b. 
s cmplnvcd in making removable icslorutions 
s Vi Metals having a successful history in dental prosthetics 
arc noble, such as gold, silver, platinum, etc . and Ihc pus 
stve base metals, such a, austenitic ,>.,inlcs* steel, the high 
r cobalt chrome alloy,, etc. rhe base m.tals nsldire 
' 1 - p ! !' '^c porcelain fusion tcmpcrntuics (l«5o* to 

r Ja 2400 F ). Tile oxides are non adherent, and in nddl 
lion lhe met.ils inch ;i* coMt. tliiomium anj nickel. have 
oxides Which are very strong cliromophores un,l discolor 
Ibe poicclain. Many of the remaining noble metals 

40 Tv *’ ’‘iVl C i° f ,b c P ° !l1 and ,Mvcr all<,v, havc melting 
40 pomt, well below the fusing range of high fusing porce¬ 
lain,. Therefore, these porcelains cannot be fused with¬ 
out melting these metals. 

Among the object, of our invention, therefore, is to 
prov.de methods of utilizing noble and passive metal, 

43 as a support for a porcelain covering even though the 
fusion temperature of the metal is lower than that of the 
percciain, and to provide a methixi of preventing non ad¬ 
hering and discoloring oxides from forming when the 
porcelain is applied to the base mel.il. 

60 Ihc physical and optical requirement, of dental porce¬ 
lains arc exacting in their demands upon color range 
translucency and opacity. 

A dental porcelain consists of it least thice Kpurate 
and distinct porcelain bodies I he body porcelain is 
06 used to construct the principal bulk of the artificial tooth 
structure lhe transluccncy porcelain, which fuses to 
. a rel ‘ ,liv c , y clear, glass like nralciial. is used to provide 
lanslucency in the incts.,1 up, of the artificial tooth si,»e- 

.10 h'.'L ‘ m i ,y alv ’ ^ "*••« '*> fcd.ice ihc opacity of the 

“ » ^ hc ''P“MUc Porcelain is used to mask 

mt the dark metal suhstiatc. Its use i, essential whe.e 
the body porcelain is lh,n and in general is beneficial 
Io the over .,11 color esthetics of the porcelain recon- 
1,5 -"uction. A means must therefore be provided to ad¬ 
it,st these lh.ee separate and distinct porcelains of vary- 
tng optical requirements piovide substamully identi- 
cal expansion uxtficicnls, and accordingly, the prov.smn 
of such mean, constitute, another ob,cct of o.u invention 
to ,h .v*c “b/cets are attained, and others accomplished 
as will be apparent from the products and me hods dc 
SCI 'bed in the following specifications, pa, Ocularly pointed 
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out in the claim* ami illusti uled in Ihc all'll lied drawings 
in which: 

FIG. I is a proximal view of a porcelain covered 
pontic molar tooth having a metal xiihsliulc tore, made 
in accordance with our invention. 

FIG. 2 is a hucco lingual cross-section of the same. 

FIG. 3 is a lingua! view of the same 

FIG. 4 is a mcsio-distal cross-section of Ihc same. 

FIG. 5 is a hiicco-lingii.il cross-section of a jacket 


Mt-O _ 

Na,(t_ 

K..< i .. . 


Percent. In wcldu 

. 0 in 

I 73 

_ 1(1 tat 


llii* mixture is fired for about two hums at .’4IIII" | 
(about cone 12 I ot until Ihc free silica is ulisnihril and 
theieafler tooled and similarly powdtied. It. luaon 


construction indicating the use of our tcctinii|uc to cover in pood is about 2 ItHi' I ‘1311, is rmr No. .* toiiipoiirui. 


a prepared natural tooth. 

FIG. ft is a butco-lingual cross-section of a pontic 
molar tooth wherein the metal substructure is east into 
the porcelain cover. 

FICi. 7 is a mesio distal cross section of the same IS 
with solderablc inserts. 

FIG. 8 is a chart indicating the proportions of our 
component materials to be used for obtaining a final 
porcelain having a preselected expansion coefficient. 

We employ in our porcelain, certain basic components, 20 
the proportions of which may be calculated to produce 
a porcelain body with a coefficient of expansion which 
matches that of the metal of our selection. 

The following is one method of manufacturing the 
components of our high fusing porcelain: 2ft 

No. I Component 

Our No. I comroncn: is made up of a frit, and a high 
orthocl.ise feldspar having fur example, a theoretical 
computed composition of 1 ft 17CF parts of alhitc and 30 
83.83f% parts i f orthoclase having a composition of 
ingredients about as follows: 



inch 

OfftM* It* 
H|mr. 

ptffvlit 

01O|-. 

K 6 
la 4 

V f. 

1) 2 

(1.1 

0 l 

MM n 

>I.O».. 

NaiO. . 

w-.;. 

CaO. 

. 



II the percentage of silica is dccicased tin In mg |hiui| 
ol the final porcelain piodticl will be ileneu eil I m 
i example, if only 13', silica is added in m.ikini the No. 
2 component, the fusing point will be about 23<X1" | 

Ft ample No. I.—High l ining fW< r/i/iri No / 

A mixture of equal pails of the powdered No I com¬ 
ponent and the powdered No. 2 component results in 
the following composition: 

Ferrent by weight 

SiOj ---.- fig is 

AljOl . 13 33 

CaO---- 0.')() 

2ft Na.O . 7 . . 2 33 

K a O .. 12 10 

loo.oo 

The above represents the analysed chemical composj. 
30 turn of this specific high fusing, high-expansion porcelain. 
It has an expansion coefficient of slightly less than 
123x10 7/ * c and a fusing range around 2HH)* f. 

Ihis porcelain is suitable fur matching without change 
of expansion properties from biscuit bake through the 
35 vat ions degrees of vitrification and glare, to a palladium 
metal alloy substrate having a coefficient of expansion 
of I23y lit-’ • c which has Ihc coefficient composition: 

Percent by weight 

40 Palladium ._._______..._ 9 j 3 

Rhenium________ 6 3 


A mixture of 15% parts by weight of the powdered 
frit to 85% of the powdered feldspar results in a com¬ 
ponent by analysis, as follows: 

Percent by weight 


No la Component—Alternative 

We have found another method of making our high 
fusing dental porcelain, as follows: First we fire (he high 
orthocl.ise spar, for example, one having a theoretical 
computed composition of !<• 17 parts of allute and 8> HI 


SiOj _____ (,1 80 parts ot orthoclase for about 2 hours at 24UO* F (about 

AljOj----_-- In 70 cone 12). or until all the material is ia a vitreous state. 

CaO-- -- I ^ It is (lien cooled anil powdered as aforesaid. This 

MgO _ _ 0|((( furnishes an alternative matctial for Component No. I 

Na a O —...--- i || in the method of manufacturing tlie components of our 

KjO ....____” | i |9 83 porcelain*. 

_Between I and 3% of potash may be added in the 

100.00 form of potassium carbonate to the high otthoclase spar 

The mixture is fired for shout two hours at >400* F of “.I i"'"? 0 '*" 1 onhoclx * " P r « Sl 

(about cone 12) or until ih.. ™ _ °* H««ium carbonate, a powdered fusion produrt 

s^sTjssSs trS* w Kr^SwTSS?4s-ir H> **“ - 
sr; , yjsisfjarFiJsH 

the final porcelain will be increased und thr^^ °V r P ur P osc * in equal amounts yields a porcelain 

cotffiaenUwd'lbcdc creased “ “ "* e ’ Pin, '° n M completely satisfac.ory optical and mech.nk-al prop- 

erties, a fusion range of about 2100* F., and an expansion 


The mixture is fired for about two hours at 2400* F. 


No. 2 Component 

This consists of a mixture of about 7J% of an orxlinary 
deai feldspar and about 25% silica, which has the 
following composition: 

Percent by weight 

. W-M 

. “ 1 ? 


coefficient of slightly less than I23 xH> tT ' 0 This is 
aiilable for the palladium alloy of Fxantple I and may oe 
uaad for our purpose. 

Example No. 2 —High Fating Porcelain No. 2 

The relstioaxhip between the No. I component and the 
No. 2 component ia adjusted to provide the increased 
coefficient expansion o*er that of Example I For this 


0 - - —--* w-sMisijriv g. rUI 

25 TS nlloy. we may use 90% of our No. I component and 
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of our No. 2 component, lhc composition of (he mix- 
luie i> ai follow*: 

Percent by weight 

SiOj----- 65.42 
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MLDIUM I USING POKl'I f AINS 

A medium filling poicchun nruy be manufactured by 
■ snniliir method. 

l or example, lhc No I component previously dis- 
doxcu mtty be blcmlcd with a No. 1 component.counter- 
p.ut to the No. 2 component previously described 

Specifically, the No. 3 component muy Ire made in 
followi: 


lhc above repicscnls the analyzed chemical compost- 
lion of this high fusing porcelain h.iving tin expansion 

coefliuetit slightly below 165 X It) 1 ‘c - 

This porccl.iin is tuil.ible for mulching to ii cobalt *’• \'{[, 
chrome alloy substrate having a civllielent of expansion < i 

of 165x10 ’ c which has the following composition. jvjj 

Percent by weight 

Chromium____ 27 00 . 

Molybdenum _...___ 6 00 " _ 

!*i kd .::::::::::::: 20 .. A( 

Carbon . . 

Manganese ,2.. O ft.) a 5 t0 mp 

Slllw "> . 0.60 

Cobalt —.... 62.55 


1 lllplt Oti lx. 
• Iii* siMir 
r.f Nr. | 

1 •iinimiH Ml 
|» rt* ill 


A one-to-one mixture of the above two powdered ma- 
Icnals fused at 2200' I lor two hours and powdered, 
provides our No. 3 component, having the following 
43 composition: 

No. J Compmiml 

Percent by weight 
. 67.00 


In the ease where cobalt-chrome alloys arc used, we •' l0 .. J? 

ichicvc a very low cost hie- h slrrnofh Hpm .1 .nncirii. iinn l- A 


achieve a very low coif, high strength ricni.il construction K a () 
of relatively light weight. However, the process of fusing (\»0 

porcelain to cobalt-chrome alloys necessitates a different MgO 

technique of fusion. We prefer to make the fusion under 
high vacuum in order to avoid ostdalion because the 
oxi tes of cobalt-chrome nickel, non, etc. arc strong 
chromophorei for porcelain and discolor it. In addition. 1,1 

the oxides are frequently mm adherent and destioy the 16,0 
bond at the porcelain-metal interface. While vacuum I \ 

firing is one method of avoiding oxidation, other methods 40 
" rc also useful, such as flrmg in a reducing or neutral 
atmophcrc. In addition, oxidation may be suppressed by 
a heavy coat of some non-oxidu able metal, such as gold, 
which may be diffused into the cobalt-chronic alloy by "i ' 
nigh temperature vacuum firing. 43 “ bo ‘" 

In addition to firing the porcelain to the metal as is 
shown in MGS. 2. 4 and J, the porcelain covcimg alone 
may be fire J in the desired shape, having suitable open- ^,q 

ii’gs for casting the molten metal body therein, as is .i A 

shown in FIG. 7. By this other method, explained in 60 ^ 
greater detail hereinafter, the oxidation and discoloration o A 
may he prevented. jA' 

It is understood that other proportions of lhc Nos I til Q 
•md 2 components will give other expansion coefficients 
and other fusing ranges within the limits necucd lor the 63 
seiecled expansion characteristics A chnit illustrating 
the proportions in tcims of expansion coefficients is shown * 1,1 

m t IG, 8. Actually lhc range of propoitions v.uics he- niatcl] 
tween 25'c of lhc No. I component and 75% of the No. I25> 


Ibis fusion piodud when powdered will fuse at about 
1650" I-'. 

I i timpfr No. J — Muliiiiil tminp I’oiceliiiii No. I 

A iiicdiuin fusing potcvlain may now he obtained by 
a one-to-one combination of the powdcicd No. I coin- 
ponent and the powdered No J component Such a 
medium fusing porcelain will have a final compilation 
about as follows: 

Medium I-using Horuluin No. I 

Fervent by weight 

S'O, . ft.S.fttl 

AljOj- 14.20 

NfjO . 0 47 


- component as the lower coefficient of expansion (about Ho vied in I sample No I 


lliis medium fuung puiecl.uu fuses al appioxi 
rnatcly 1/25“ I- and lias a coefficient of esp .nsion of 
125 a lo 1 c As such it is suitable for the application 


!>0>. It)«-') losing range about 2400“ I-. lo loti':! ol U* vaiymg the ratio between the No. I and No. 4 com- 

the No | component (about 170x10 *■' c ) fusing ponents, oilier expansion cocltieiciils and fusing ranges 

range about 20IK) I- may be all.lined, similar to example No. 2 as lotions 

I he high fusing dental porcelains of our invention with , , ^ 

expansion coelliiccnls Kin ecu 00 and 170. 10 ’ , m j Uu / uniiple No. 4 .— Medium / in/i/g I’onrhun At- 
fusing ranges between 2400“ I-. and 20(81“ I . will have A inixiuic of seven pails by weight of No. I eoinpo- 

the lollowmg appioximatc range in composilHin: nenl and three parts of No J component will have a co¬ 

efficient ol expansion of MO \ III f and a fusing 
. .. Fervent by Weight ranee of almut 1750* I*. I Ins is suitable for fusing lo an 

Air) - 6,0 •** 7,0 70 alloy liavuig a composition: Gold »()'!.. platinum 20'*. 

AljU]- 14.0 to 17.0 1 l.is alloy has a coefficient of expansion ol slightly aliovc 

A,- o 5 lo I 5 I40X 10 1 ■ and a fusing teinp.raliite of al<oul 2200* 

h 1 .-. ° - lo 1,8 1 Formulating a chart, similar lo the chart shown in 

y rx* --- 20 lo 3 5 * ,ti - 8 1,1,1 limited to combinations of No. I and No. 3 

/s3 ---- --------— -- 11.0 to 15.0 76 components, we find that (fie coefficients of expansion 
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vary in substantially llic vmit manner as is illustrated for 
Ihc No. I and No. 2 cnnipt’iicnis, and the fusing ran-cs 
urc between 2000* I . lor ,il»on| IIMI' . No. I component, 
to 1650* I . tor 100* of I lie No. 3 component, wilt) .in 
expansion coefficient ol alaiiM Mix 10 7 f g 

Nn 4 Component—(Alternative No. 1 Component) 

An example of the alternative Component No. I using 
10 ',i of potassium carbonate ami 90'.;. ol hieli orlhoclase 
xpar hat the theoietieal composition as follow*: 10 

Percent by weight 

SiO,......61.00 

AIjO, ... 17.10 

Na,0 . 2.37 .. 

K,« . 19 31 

CaO.. Oil 

MgO . Oil 

100 00 20 

This may be utej in place of Component No 1 but hav¬ 
ing a lower fusion temperature of about 1950* F. 

We have also found that lithin (li 2 ()) may be em¬ 
ployes! to accomplish results similar to the use of potash. 

It may be introduced into the spar either as a ftil or as 25 
lithium carbonate. On a weight for weight basis, hthia 
is twice as effective as K ; 0, and therefore one half the 
amount of hthia mas be used fs»r Ihc amount of potash 
indicated for obtaining the lower fusing ranges and in¬ 
creasing the thermal expansion. 30 

l or example, to a high orlhoclase feldspar i.c. 16 17% 
nlbite and 83.83% orlhoclase, having an oxide composi¬ 
tion of about: 

Percent by weight 

SiO, .. 63 60 * s 

AIjO,. IS 40 

Na,0 - 2.55 

KjO . 13.20 

C'aO and MgO_ 0 25 

40 

loooo 

is added 5% o.' I i 2 C0 3 (lithium carbonate). Ibis is 
fired at 2200° F. for two hours or until vitrification re¬ 
sults and this gives the following approximate composi¬ 
tion, which is our 

No 3 Component—(Alternative No I Component) 

Percent by weight 

SiO,.. 64 30 60 

AIjO,. IK It) 

N*iO . 2 50 

K,() - 12*10 

C aO and MgO_ sf) 

!.'/>.I 2 00 85 


This has a coefficient cf iiI-.miI I lily 10 ' -r and a tux. 
ing tcmpcni.iirc of about 1 /.to" I Phis is also suitable 
fot fusing to the gold alloy baxe of KxnntpK No. 4 . 

lower fusing potcelains having maiming ranges be¬ 
tween 16.50" I and 1800* F. niay be male by methods 
aimiltir to procedure* previously described. I wo new 
components, designated No. 6 and No. V are employid 
The No. 6 component is made hv taklm- 90 pails ..f u, r 
feldspar of the No I eonipimcnt, adding to it .5 pails 
Ihe I f it employed In Ihc No. I eontpssnmt. and S pans 
of lithium ciirhonatr. 'this mixture it fln-d for two hour, 
at 2700' I . oi until u vitreous stale results It is tl l( , c . 
oftcr ground to past about 95'. through a 2 (H) 
xcrccn. litis No. 6 component has the following com¬ 
position: 

Percent by weight 

SiO, -6)41 


Thi« No. 6 component ha* a thermal expansion of about 
170x 10 ,r c and a fusing point of ahout 1650 * F 
'Ihe No. 7 component employed in our low fusing 
porcelain is made hy t iking 30 parts of the feldspar used 
to make the No. I component, and 70 purti of a common 
frit having the following composition: 

Percent by weight 
.-.700 


T hi* mixture of frit and feldspar ii fired for two hour* 
al 2200 * F or until a vitreous slate results It it there¬ 
after ground to pau ahout 95% through a 200 mesh 
•ereen. 

litis No. 7 component has n thermal expansion of 
about 85x10 ’'‘o, und u fusing psunt of about millt' 
F. The composition is as follows 


No 7 Component 


Percent hy weight 

.....68 i.H 


85 Nii jO ------ 12.33 


No 5 component has a lower fusion temperature i e. 
1800" F. and a coefficient of expansion of above 
170x10 « 

The above Component No 5 is added 50/50 to our 
No. f component, which gives our alternative medium 
fusing porcelain with the following composition 

C. iample No. 3 — Mu!mm Ettiinp Porrelnin No 3 

Percent by weight 

SiO,.....65.7 

Al,0, - 15 0 

Na,0- 60 

K,0 - 9 3 

CaO and MgO_____...._ 2.0 

LijO...... 2 0 


Example No. 6—low Tiding Portelnin 
A mixture of 6 parts hy weight of our No. 6 com¬ 
ponent ami 4 parts hy weight of our No. 7 component 
constitutes a low fusing (1650" F.) porcelain having the 
•5 following composition: 

Percent by weight 

»0, . 65.518 

AI/>,- 14 078 

K,0- 9 jj2 

TO Na,0 . 6 636 

. I 236 

c »0. 1.778 

MgO- 1.202 


100 0 75 


I00 00C 
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JJi l 7i2*lJ5SS-5‘ A,’’,Sh f? ? f “'"'; .*•> n'»v«k «rwiUc Mod. 

Hy varying ihe ratios between ihe km « . < ki i "Pcning 42 where the hue ntcliil is cast into the Moth 

^rJ^~ ... . . v 5Stv K:KS 

fi^rtjSK 's^ b rr ,w » 

—* «sar hj " - ■’ »rs Kras: —* —** - - 

Percent hy weight ***' P'°|H.'f manipulation and processing of the Ingrcdi- 

SiOj -j- 6( (|1 ft7 <f cnt» of the porcelain, it is possible to obtain coetlieictitt 

Al : 0,.... |7.| 10 11.7 *0 ,,f expansion and fining ranges which will match the co- 

P°----.. Olio 2 6 eMicictit of expansion of the noble and ha»e mctali used 

MgO ----- 0 I to IK in Ihe month. 

NijO.. i 17 |0 9(> For coveting existing teeth, pteferahly the metal sub- 

K,0 —--.- 19 3 to 6 7 't'alc should possets nit outer surface generally con- 

Uhcre the lilliia ,1.1,0. has been used in the No 5 *° Jh^’n'mird U*.0* ,,n ' C,Ure ° f 

as irsr^rrj: r?4r?£ vn 

t*ccn Q'/r and $ r t ** 11 ** imhr restoration 14 in position on the fum* 14. 

Tht, will reduce the above component, by dom O'c to t'^'V u ' lo, ,1,on bc " •' i" HOS. 

y/c when lilhia i* uncU * ^ ° r 1 t,ovvr1, s,,v ^ a ' ! ^ c m ^lar crown for a natural 

l- ... - ' , tooth. n> shown in I IO 3. 

rrom ute roiefoing, our poredam composition. Iieiviniz in,. . ... a , „ 

a coefficient of expansion from Mixture ,o : V h f wc 12 , encr.»!ly positioned 

170xl0-t c lnd j fll „ btween tftVi* I - 1 blll,w ll,c °" lcr ,u Ptovlde e reinforcing 

2400- F., will have the foljvrog constituents and tangc an 'he cnlite layer of the 

t, u • ,,,u ,a "gs. 31 , porcelain covering IH to support it against fuiluic. Hy 

Percent hy weight matching the coefficients of expansion of the metal to that 

Ain-*-61 0 7.10 of the poteclain, a relatively thin coveting of the porce- 

vn .. 11.7-17 1 lain may for the fust time, be employed for teeth, which 

--- 6 7-19.3 coveting is free of ten ton ind cscesvivc compression and 

Na,0- 2.0 9 6 3a therefore will not crack as doe* present commercial dental 
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Percent hy weight 

.61 l> 73 0 

-. 11.7-17 I 

. 67-19.3 


sac- 0 1-2.6 porcelain used on similar metal suhstrates. 

MeO - 0 . 1 —I M 1 ° manufacturing a molar pontic 14 as it shown in 

I| is also true here that where lilhia (1.1,0) is Used ,n "‘V in 0 ," ,hc f u ""' ‘ " ,e ' Bi,y bc 1 " W, '5 

«ha preparation of our porcelain in the amounts of lx- a.. h .° T *' i 20 rcdl ' C£ ,f,£ wclt:ht of ,hc mclal ,od 
tween 0 % and Vz. t)J the foregoing minimum values ' htrcf ° rc ,' hc C °.^ nn ' 1 l’ 1 r 1 0V,dc b£ " cr u ' c """ n \ 
wi'l be reduced hy 0 % to 5 % in like peiccnlage " ,c P ortcl " n - ,h c P‘""tc illiistralcd is piovidcd with 

These dental porcelain, may bc brought to a g| jZC wmg sections 22 which extend to the suil.iccs. forming 
w.thou. danger of losing the fine contouis and ea.vmgs *'« 

tliat may bc used to set up an ideal reproduction. This 45 •.. L ^ . 

ts possible only when an adequate fusing i.mge cx.t.s, „ ,hc i n, ‘ ,|jr «"»" ,0 1 11. < co.upiiws 

t.c ., high Viscosity at glazing temperature he 0,1 tr « H,ra ' 1,i " u,vcr 31 fused to the metal cor. .14 

Our poiccl.iins .uc adjusted to have an expansion co- ^ . Cl “* ', ht ; U ’ 0 ' h 1 ‘". ,,t, " r 1 # 3 * '•* 

ctlicicnt slightly lower than the metal base Hy th„ ’''fh ly tapered form tllustiaied z\ tare, of ... <• 

tttcanx the poiccla.n is placed in compression where ,t is M 11 39 « ""ed over ., w.,x ,m- 


wing sections 22 which extend to the suil.iccs, forming 
metal contact meat lor attachment to metal urc.it on 
adjacent supporting teeth 

The molar crown 30 illustrated in IlCi < comprises 
the other porcelain cover 32 fused to the ntcial core 34 
In such ease the tooth sliucture 36 is pupated in the 
slightly tapered form illustiated. A taper of about 3* 
is satisfactory. The crown 30 is titled ovei a w..x mi- 


.. i"''ssi»,ii i. i'i.iccu in coiupiession wncrc 11 is nn _ . , . 

s'ronge t. lather than in tension, where it ,s weakest. ° 1 , 1 ,hc ,0 ; lh - '’'" shown, wln.h Mihsc.|iic„lty 


SnuiH amounts of clay and color mg oxides from <)'■ to 
5 ■ bv wcirhl may be added, depending on the opacity 
and color desired- 

I he use ol hase metals which teadilv osidi/e at high ^ 
lit'ing lenipciatuus is possible with out method, foi we 
hue lound that when the hasc metals ate quukly east 
into the hi 1 It I using porcelain at the plastic temperature 
t: f about lialu - I the Oxidation does not take place in 
the -.hot 1 pci iod ol lime Hi.it the mclal is heated and un- 
soveud. wil l 1 t.c result that the poicclain is free lioin 
1 diesis ol oxidjlion and discolot at ion 

I be inside o. tin poicclain may be suitably rougl ened, 
a d SO. in I It i. 7 10 provide additional mechanical keys 
ml .1 winch the metal will interlock for increased bond 
stun; tii (mid lilin -s 52 may he filed into the inner 
"iflevs ol the hollow poicclain covering to provide a 
f " 1 1 hr mteilock hctvvecn the porcelain and the mclal 
coij. 

Wlicie b sc metals ire used, we have discovered that 7,1 
e can pic-po-iliou w-c lions 54 of gold solder. 01 .1 xilder- 
ahlc imial. in the ill soil and diet il fates at Ihe 1 nds of 
thv pass ovw .ye ami east the has.’ metal into the bore and 
•'.mcv. ivs against the pie positioned sections The 
base mclal sst'l ft.-ion weld to Ihe solder sections (which 76 


cast in gold ot other suitable ntstil 3H to closelv tit the 
margins adjacent to the gums 34. My this means, the 
stock molar crown now has a pet feet fit for Ihe tooth 36 
to w hich it is cemented. Metal toil can he used m place 
66 of the w.n and fused to the crown. Details ol xmli 4 
construction arc show a. described and claimed in a to 
Pending application Serial No. 441.H72. tiled July 16. 
1934. 

Wc employ a mold (not shown) tot making our icctli. 
,MI which mold defines the outer conligin.ilion of the pone- 
I nit tiwith we are making in the proper size and shape 
nietcafter. we insert the proper size and hpc of metal 
cote therein and position it with respect to the mold 
in a III nn.i known to tile aft of molding. Die poicc 
<>.'> lain contains a bindet. such as staich and w.det. winch 
places the poicclain in condition for molding anil lor 
ict.iining shape when Ihe forms are removed and Ihe 
toolh inserted in the baking ovens where the poicclain 
anil metal arc fused to each other. 

70 III making high fusing porcelain denial constructions 
we pielct to file the teeth for about one half hour at a 
temper.iltue of 2fMMt' I or about cone 62 Hus iv the 
equivalent of the 713IC | porcelain find foi a few 
minutes. 

76 In the manuf icluic ol porcelain coverings into which 
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mcl al is cast, ns shown in I l(»S. f. an.l 7, we fir -,1 hake the tcrial under compression co the fait, .win.. 

porcelain covet mg 411 in the desired si/e and shape. 'I he aliments and range- 

porcelain coverin'- is provided with a hollow Imre 41 . 

extending from Ihe saddle area 44. following generally (he SiO,. m , T 

oniline and position of the dentine structure of the tooth * A 1,0, 

I aler.d passageway* 46 lead from flic central Imre to ( a() I. ' ' ' 1 ’, 17 

the mesial and distal sides, respectively, of the tooth to M B o . .! , • I 5 

provide for connections to adjacent teeth Hie metal N,,0 . . ' ‘'"tut 

48 is then cast into the porcelain covering, as will lie K,() .. " * . 4 1 

hereinafter described. .. * ” " * — —* •* - -• 1 • IJ 

We have discovered that it is possible to east metal ,V 17,0 nKlbo ‘ l P'epiiiiie a dental conslrintinn 
directly into the porcelain, provided the porcelain is in winch consists in baking a hollow porn l.mt coveting 

its plastic range, which is around 1600* I . for the high 1 ,c sbi, l’ c <*f a tooth having a hollow poilion and easting 

fusing porcelain. In such instance, the hollowcd-out »otetal into said hollow portion * 

tooth covering is handled like a wax pattern for lost wax . V ,bo m *' bo<l <’f vbdni 2 . whciein the porcelain coy. 

castings. That is, the hollows are Idled with wax the cr,nR ' s b <-ded to its plastic range when rcciving iho 

wax is sprued. invested, ihe wax burnt out. and metal c:lsl 

cast in centrifugally, or otherwise. A dental construction comprising a metal base. ,, n( | 

Manufacture is very much simpler and cheaper by this * Porcelain covering in the shape of a tooth and secured 

method of fabrication. Base metals may he cast into to ,ald me,al bnse - *“ l<l Porcelain having a coefficient of 

the porcelain without oxidation sufficient to impair the expansion between 90 and 170x10 -fo and slightly h„ 

porcelain-to-melal bond. This process also prevents dis- , ,n ,b:l1 of lbe tnetal base to put the porcelain cover- 

coloration of the porcelain. * n P under compression, said porcelain covering and metal 

The metal is heated in execs, of its melting point, c:lpab,e of being fired to above 1800* F and cooled to 

which in the case of the cobalt chrome alloy, is upproxi- •• ro ! > T 1 '‘•mperature said material under compression com- 
matcly 2600° F., and casts centrifugally or by other pos'og the following constituents and range: 
means into the investment containing the hollowed-out 

tooth covering. The porcelain is first heated to its plastic ft c:rv Percent by weight 

temperature, say about 1600 F., at which temperature a. A. 63 to 7 J 

the molten metal is poured into the porcelain coveting anVvO ----- 14 to 17 

At this temperature, ihe covering is plastic and therefore ---0 J to I.J 

capable of enduring extreme thermal shock without frac- C, n--- 0.2 to 0 * 

lure. It is then sh-wly cooled to room temperature ir n *- 2 to 3.5 

By our proeef t is possible to prepare dental bridges 1 ---- 11 to IJ 

made of porccl. n covered metal reinforced teeth that ia v The dental construction of claim 4, wherein Ihe nor. 
have no metal showing; which have a controlled color, celain comprise! a homogeneous mixture of about VA 

brilliance and hue; of great strength: that are biologi- P Rrl ‘ of - Ml consittlng of about 50% SiO, 7% At O 

cally compatible that ate simple in construction; that inri CaO, 5%. MgO, 8 % N»,0 and ?()'.; KyO and alwmi 

may be readily soldered, and that arc designed to fur- j 2 l 'i part* of a powdered natural feldspar having about 

nish maximum support to the porcelain to minimize «0 10 Parts of orthoclase and about 20 -nuts of alhita with 
n.r ,Pe i . . substantially an equal amount of thv fusion product of 

By our invention, the dental profession can, f ir ihe ,lb< ’ u i 7S% natural feldspar and about 24', ulica 

n r hTr e ; ? y re,,: ; h,li ‘ "i ,be rn, r ** or any * The dental construction of claim 4 wherein'the 

thfilllhrn'rT P< ; , ,hu * ,hc p , ' irnt c;m receive porCf,ain comprises about 10 pail, o' a feldspar con 

erance p ° rccl " n ' I,,ch -'Tenor tissue lol- 43 u,n,n « “bout 80% orthoclase and 70% albitc h^nogene. 

eranee, increased wear res,stance v,t.,| the treatment ously mixed with about 50 part, of . fusion nr 

bilire ovrr » ''"I 11 m,rr " Vcd co,or and dimensional sla- “bout 75% natural feldspar and aboiifiv; t ||, u 

By Z\Z'o!\'Tr . . "° W hci " R UScd - t. 7 ', The n ’ e,hlKl ° f p " pif ' na “ <fc.-n.-al 

correct the hi r '" ,poy,n * ‘ n,r wc can which compr.ses bring a spar containing ,.b.„„ gm, „ Ilho . 

nt*riniinnt 4 i an | h *il*'nce occlusion in (lie case of 50 c *•'* a! a temperature of about 2 JOO* b until MiKf.mii tl 
{Ton^uam rwdrb. h nd ' i,al «•«•«»'«- a " 'be nt.„eri.,| is in a vttreous state! ^Lumg £ 

liveiv cm 11 n , L ! >CS ma,nta,nci * to the rda- J amc » anJ ttuxini* the pi»uJercd sp.ir v*th a powdered 

the wc ,r of eold' IV WC ‘‘ r '"TT ^ com ^ TcA 1^°° l>r<X,ucl C0,, ' isfin P between 70 . nd f llir j 

si cress* in'ihr ^ »*> rc.il and lasting feldspar and l«iween .1 and Kl% s,|ica (iu-J to ,bo„t 

sari's ' om "" ™ j . . . .*. 

Wr* h-xv.r< ti... i . . tnjt a coeffK tint ofcxpjn%ion let worn 90,mil IMx to .'*r 

it understood ttnf 7x WC llesirc lllui '' U * h "' that of the mixhiu to P „t the fused 

«* - «« -as? Ssrirrtss “ *• 
ffw ».. 

result, accomplished, as it ls obvious that the p irlic.il ir * ...." J! ’ °' 

embodiments herem shown and described arc only ,o,„e N, '° ... 

of the many that can he employed to attain those oh K >°..-. . 

jects and accomplish these results . 11 to 15 

r e A C H im , : , TO of K n e °' c,a,m 7 - wherein a .mail amount 

1. A dent .l construction comprising a rigid metal body q £ '* w . hcn flrin f ! ,hc °rt*»«.-lase spar 
» a porcelain covering, said covering containing high . ^ method of claim 7, wherein a small amount of 

fusing opt,cally translucent material having a coefficient In f "T P^<xl, ' c, '* containing about 

o expansion slightly less than that of the metal body to of Sdl ** W * ,,!hl ° f K, ° ,0 • bouf 2ii p,,rt, b > weigh- 
put the porcelain covering under compression said m. v« ,n is, 

• 78 10 The method of claim 7, wherein about IJ pans 
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kSMi s:s; g. sz s? 

5.2“r ,J “ •> «■ tXvtfmlSi 

II. The method of claim 7. wherein the ratio of the 
two fus,on product, i, ad,u,led to give a pre selected co 
efficient of expansion in the final fused product. 

. . , do '" :d construction of claim 1 wherein the 

TV"' md dlslal Mlrfac « of the porcelain covering con- 

"n P ihcTni^ ' ,llfd w,,h " ,c n,cl " ,,f ' h<; biv 

’ ! h " denial construction of claim I wherein the me- 
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poreda," comprises a liomog.-iu.ous mixture- of about 7U 
r >f rx f , r !! w n ' IMing of nh01 " MO,. 7 % AU). 
i?,t „ J , r 1 ?, N ' # °’ *? N ; ,,<)aild 2 °' f ' ^.O, and ahoJt 
a .bout no 1. f , P T l CreJ ,,r,h,lJaJC feldspar having 
6 about .« part, of orlhoclasc and about 20 pails of alhita 

of^ At"' " ' 41,11 of the lusion p, kI a 

of about 75% natural feldspar and about 21% si,", 

, ,hc dcn,al construction of claim 19. wherein tl.o 
P< rccl.iin comprises about JO parts of a feldspar coni iin- 

*° "mlv f , ’\ 0r l ! hoc, l ' c i,nd 2 ° r " -'IWlt homogene- 
ously mixed With about 50 pan, of a fusion product con- 

fcil'is T* ab °" 1 73 fc or 'h°c ,a »' feldspar and about 25% 


sarsMttr sstg™ *:r;: gi,bo,, ‘ mor,h ‘ K,Me «■*»■«*- 

1 ! J , ''he method of claim 2 wherein metal particle, arc ■« u.m'i, 11,6 mc,hod .‘ >f Preparing a dental construction, 
cUiccI to the inner surface of the porcelain covering be- or llT.vl I ?'"? “ ,par lonl!,i " in l» -'bout K0% 

U 10 cn n,c,al 15 C3sl Ibcrcin. 8 , . !i 1 a 'cmpcrntuic of about 2400’ , . until *,ib- 


f . : Ucd to the inner surface of the porcelain covenng 'C ‘ 3 oithocl‘ 0mpriv ;' r " int ' “ ,pur ‘»niainin» about H0% 
fin tlu molten nicl.il i, cast therein. 8 V i i* ? •cmpcrntuic of about 2400' I . until sub- 

I Hie method of preparing a dental construction 1. M V al * "e material i a in a glassy Male, powdering 
comprises f,„ n g a spar containing not res, thin eon'', t'"' 1 , w "h -• Po»«lcred fusion prodiM 

K undl°,M n ' £ 3 kmp * r -" u « »»• 'c»i than 2400* 20 between"? an . w-*" , 7 ° " n " d 9V ‘”'h‘* Ia * .par and 

h uni,' all material is m a glnssy slate; cooling, .md grind- 2 ° fL n V,h J0- ‘ 1 > " ca l,rtJ "» aboul 2400* K, and 

"**" * V ma!Cr,al " n,il " W| " p ; ” Ibnuigh a No of' efn n* TT •' mc ‘" b ,sc havi "* » coclllcient 

4 silk screen, mixing the ground maieii.,1 with a s.m.r.?' f . r '° n be,wctn VII and 170x 10-V-o .„ a , cm . 

y pound product consisting of between 70.0% and VJ 0 % of'ih"™ ° abou ' 2, *°* F • ' h c cocfTicienl of expansion 

orthoclase spar and between 5 0% and 30 0% silica fired o. basT P ° ,ttlain b * ,ng lightly lev, than that of the metal 

at a temperature of aboul 2400* F. until the silica ,s , ,n, ,, . 

",‘ y ab “ rbcd to give the dexired degree of transluccncy bodv .-m I ^ Cnlal construction comprising a rigid metal 

tarn nTn n e a rtSU 8 mu,ure * Coned metal base com A porccla,n covering. ...id covering being made 

“"® p n jll,aduJm possessing a coefficient of expansion be ! , S ,,p ' ,ljll >' Iranslucenl material having a 

w«n 90 and I60x 10 -V o, suilab|y shaped and firing „ M N . ° f lc, ‘ ,h l " 'hut of .he 

tSSrrt S 'T ,Ure *° temperatures of about 2 HHI* I 3 ° , ^ Hy '° pu ‘ } hc P" rcc '»m covering under co.npres- 

•uffic ent to fuse the porcelain to the metal, and to give the fin ' d ' ^ii ' or, • , um, cr compresiion comprising the 

Porcelain a coefficient of expansion sufficiently 0 idose to ,ollu *' n K constituent, and ,an,e: 

less to frM^'h^ nor''l* 0 ' n,llrC * seal and onl > ‘ufficienlly Percent by weight 

tft.l , . P ^ cela,n coverin 8 of tension ..MO,. 67«r„7t 

tss ::::::: 

2*3 *ySSSTSTtfriS f:i 2 ii 

* d 8ri " d,n * the »ubsequent frit, thereafter « 0 ro. «.3 to IV J 

I^'sThai *nr e J: ,,h , ,n or ‘hoclasc spar containing not l . 0,„ 5.0 

Peraturc of not l eM tha* 2400* F^miTallThc'mmi'rull whiffi ^ ° l pre P jr,n K a dental construction, 

n * glassy state, and thereafter cooled and mound a material conUming a spar of 


TTl'Z'r'r ,han 2400, onlil all the* materml 
17 A 8 H My ! *" d 'hcfcafler cooled and ground, 

containfne lUn H COn ‘ , , rUC,i ° n t0mp r,smg a metal base 
metjd basi m ^' Urn ,n •"L° um * i,,fficie t" to cause the 
of 90 and '^ ,em of «P-'ns.on in excess 

mg haWnt S b ,60X ," > ' ■ and a P or cc l am cover- 

ba^Taid* porcelain* *■'°°* ^ ^ ' h * ^' al 


of c.. -- covering having a maturing ranee r.n c.rv . m., . ” wminuvini mu range: 

riernTT" 1750 F and 2400* F. and having 1 coeffi- r i„ by T' 8h,) - 10 '° J ). Na ,0 ,o to 

Sl ; 8h,ly •*** ,han " ,al of ,h * metal , C V; ? °- 4 >- M «°'d «« yy >). lired to 

basT Z.- •’ orcela,n covering of tension, said metal lit, b h 'l 22 °° ^ ’ and ‘ ec " rin * ,h e mixture to a 

s “^ c ' eml >’ Iar «c lo form a metal substrate Tnd 17tw m V/" et * C ‘? rtkicnl of c *P“ n von between HO 
mmciliately below the surface of the porcelain to rein as “" d ,7H 1 X, ° ® ; nd slightly more than that of the 

force the porcelain layer. ^ '° r * ,n 86 '« P'" 'he fuxd mixture under compression at 

S. The method of manufacturing a dental porcelain ri,| '"f'' mpera,ure of not 'c's than l(,50* F. said malc- 

Vivtim. l f m P r,scs addin 8 a powdered fusion product con- .° mprei,,on comprising ti.e following con- 

n« of about 7W parts of 50% SiO,. 7% Al a O, 10 % "' UeDU * nd 

Parts' Na > (7 und 20% K a () and about 42Wi go SiO Percent by weight 

of 4 powdciod u.. __ < i u ... t. 


not les* than 80% oithodasr it a temperature of about 
between 2200* F. and 2400* F until subslan.ially all 
the material is in a viUcous stale, imwUcring the same, 
and mixing with a powdered fusion product consisting of 
not less than 30% by weight of natural feldspar and a 
Tri'Vx , C ‘,?l ain ! ng ,hc follo * in « constituents and range: 

MU, Ii n 70'! hu urai«ki\ ti n ,>s . c 


force the porcelain layer- ^ ™ ' e,n ' 

which il‘l,„ me ' h0d a? f manufacturing a dental porcelain 
sivtil. l, f ' SCS ^ g a P° wd ercd fusion product eon- 
Cos- Tr 1Vl pa,,, of i0% Sl ° . 7% Al,0,. 10% 

Part!' of ' f'' , Na, ° a "d 20 '‘ K;,().,„d ahou. 42^ 

60 ill i a P°'* d fcd orthoclase feldspar having about 
•Jr"* or'hoclase and about 20 part, of albile to u 
vilir d f . U ' IOn pri ’ duc ‘ of an or'hoclase feldspar and 


pore, , n lb r°a I' 0 " p,oduU ’ 'orming the dental 6S K (). 1 4 Q « 

111 a l".* hc ?/ Msed -. having a coefficient of expansion i... . to IV 3 


silir. rr»,„ . • -7 WIMIW| w iciuspar j nd 

' . m ‘ ,,cd ’ n 'he ratio of about three to one, the pro- 

W r c,‘ia, S n°lh e I" 0 IT’" p,oduU ’ 'orming the dental 

an, 1 ! 9 , A de t? ,al construction comprising a metal hasc, 
to a /'k CO V Cr,ng in ,he 'h ,pc of a tooth fused 

, ' - d ..T e,aI . base - havin K a coefficient of expansion bc- 


:::::::::. 

.. 0 1 to 2.(5 

as,::::-. 


6.35 to IV 3 
0 to 5 0 


25. A dental constri-ction comprising a metal base 
CEL ° f ? pa, *\ , °" m cac css of 80 and 


If, -r. , . , - .. I'Ll. lime. 

>9. the dental construction of claim IV. wheren the 


Of expansion slightly less than that of the metal base to 
76 tree the porcelain covering of tension, said metal base 
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•.till porcelain covering and metal capable of being firi J 
lo above 1 r.50" I' oml cooled lo room tcmpcrattne 


being sufficiently l»rpc to foim a metal substrate immedi 
mcly below the surface of the porcelain lo reinforce the 
thin porcelain layer. 

2f>. A dental construction comprising a metal haac, 
and a porcelain covering in the shape of a tooth fused r , 
to aaid metal base, having a coefficient of expansion be¬ 
tween RO and 170X10 1 and slightly less than that 
of the metal lo free the porcelain covering of tension 


Helen-net* Cited in the hie of tin. patent 
IINITII) SI ATI'S I'A 11 NIS 
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EXHIBIT B - ORDER OF REFEREE IN BANKRUPTCY DISMISSING JA?7 
PROCEEDINGS 

ITED STATES DISTRICT COURT 
UTHERN DISTRICT OF NEW YORK 
---x 

In Proceedings for an 

THE MATTER OF: Arrangement No, 60-B-268 

PERMADENT PRODUCTS CORPORATION, ORDER DISMISSING 

PROCEEDINGS 

‘Debtor. 

At New York, in said District, on the^/ day of 
ril, 1961. 

A hearing having been held before me on April 20 , 1961, 
d it appearing that an arrangement was not proposed within the 


me fixed by the Court, and after hearing LEVIN & WEINTRAUB, 
torneys for'the debtor, and DAVID HAAR, attorney for a creditor, 
d upon all the proceedings had before me at said hearing, and 
e deTxberation having been had thereon, and it appearing to be 
the best interests of creditors, it is 

ORDERED, that the proceedings commenced by the filing 
rein on May 7, 1960, of the debtor's original petition proposing 
arrangement under Chapter XI of said act be and it hereby is 
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A*(!!£1T W ,!’ a!£,T,!I! 0N 0F PERMA0ENT PRODUCTS for an arrangement 

„ —- - ■’ ll *" lrui u • ____ o. m v“; f , r. e ; f t oroiv.ir»Tii.7«v.«.* 


In the District Court of the United States for the Southern 


In lho matter of 


PERI1ADENT PRODUCTS CORPORATION, 


I In 


Debtor. 


District of N ew York 
Proceedings for nn Arrangement 


PETITION IN PROCEEDINGS UNDER CHAPTER >T§322 

a v \ \ . a 1 , •» ; \ 

To the Honorable • ( \ ^ ' v ‘ ^ ^ 

JndRes.f the Dlatrlct Court of the United Staten for the Southern \ ! * y nV ’• IfRift •* * * 
Di,-iriri of Now York i ‘ " * t 

\ /o i ° _ 

’ ' ' » * ‘ 

”. . •» V- 

HIE PETITION of Permadent Products Corporation v W ' ..df 

* TBSSl TfSaicl.** , ’ U ’ i " C "' devel °P ln 8. manufacturing and distributing 

wh.ih corporation ban not been known by any other name or trade name for the past six yearn. 


RESPECTFULLY REPRESENTS: 

. r° D f pe ’ lfl ° ner is a business ‘corporation organised and existing under the lawn 

1 7 fin ^•a Delaware and has had its principal office and its principal plarc of business 

at 1/80 Broadway, New York, New York 

within the above judicial district, for a longer jmrlion of the six months immediately preceding the tiling of 
Inin {Million 'than in any other judicial dlslriet. h K 

II. f No banknipley pmc.-eillng, lull la ted hy a pnlllloii hy or against your (stiliomr, | H „„ w pending 


3. \our petitioner ia insolvent {tn£ unable to pay its debts as they mature], aud prt>i*a»ea the following 
arrangement with its unsecured creditors: * 

Debtor intends to propose a plan of arrangement 
pursuant to the proviaions of the flonkrutcy Act. 

'Moneyed, |tie or pe or > • .tuiu.i ,1«l 

:tf lt..«fci",,i". -Mi.,,< im |(eii<1|rtr amt il.ls |„ l.r.-mdn aim.., rl,„,,i. r XI, s,vii,.„ T. l. »t,,i.e „m n.M „u. K „ 

MM. .Ml «• . t ill fig* hud * " " 











V** DANKHUITCY DOCKET ^ ^ ■« ’ 

UNITED STATES DISTRICT CO .<T JA29 60 D 

c.™»*o.uin~. EXHIBIT B - BANKRUPTCY COURT DOCXET ENTRIES_• 
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4 . The sdirtl ii lc lien to annexed, inarl.nl Schedule A, m mb wtWnf hf Hm-0*81 ■Drp-imdcr«igwe.H»<l 4 fYT 
-of^*r-fM8mMwy«i<wliui^uUdJ^uidasm.»ijaiumiiiloL4JLUirrtHiy*7iim»imi»»rr-.m48iw-ym*»a>+i-tTr i mnTWitn, 
-TiwirirwiriH-|Tlmrw-iTf-iTwrfnirr riTitrtiTrw; *iitii 4 -^TTi-ti-frirlti ri " wl^lrmrrriw TfTiTTr m ti fyvn nr nr .iVinr 

-reqmrvd-liy-tf c prrmmioni'r nf-HieArt- «rf-<*msi i*a iT l i rtfriyt«rtmr*nr|rfpy. contains a Statement of 
all of the creditors of the debtor. 


5. The schedule hereto annexed, marked Hrhedulc It, «mb»«»»Hk»if Wjr Mmr m t h ' s if dhr-midrmlgunk-gftluff 
-of -y«w ffH ri timer; rmri *m» ■*« -ornrrrte-inwmforr rimf itmf ^teremmf; mil murft- fwrrtmr 

-vrnnmTtt^-nmeiTimiff mridyrvpeTtyttmmr«mpiW'ei»hjpfl mi t ro rimmm-rtftmM-^et- , coniai.iis 0 

summary of the nsacts and liabilities of the debtor. 

B. The Hlulenienl herein annexed, marked Exhibit I, anil verified by I lie mi III of I he undersigned 
oiricer of your |ielilinner, conlnina a full ami true aiutement of ull ila exeeuliiry runtraela, aa re.|Uirvil by the 
provisions of aaid Act. 


7 T fie mHrtermmf" -hereto- i mo vscdy mMrlrcd-HstnMh 4 r amt- Yer+fled -liy-Rw -ns Hr- nf- Hrr-mnl'errt-.-nnt- 
i»trrTrfTfnpnrnrpetriT»mei7nrmtirtrnnrfittl l irwl^nremttrtnmmenHfa irlhinw,-smT«TTtHT* hrllPtitinTiiiTfl nfnrtir 

KKiKX ThaL annexed hereto^ is an affidavit under Rule XI-2. 


WHEREFORE your petitioner prays that proceedings may he had u|>on this petition in arcordanre 
with the provisions of chapter XI of the Act of Congress relating to bankruptcy. 


(8EAL) 


PERMADENT PRODUCTS CORPORATION , 

f'rfftxnrw - Debtor 


ny JOHN WEBER 
presiden 





of aaid corporation 


LEVIN & WEINTRAUB 

)AUonw* s for debtor 


By. 


Il 



Harris Levin, a partner 


Htatk nr 
County or 


NEW YORK 
NEW YORK 


JOHN WEBER 


I icing duly awoni dr|niKCK anil says I lull he in the 


president of PERMADENT PRODUCTS CORPORATION 

the |ietitioner named in the foregoing petition, and does hereby make solemn oath thnt the atatements con¬ 
tained therein are true, according to the best of hia knowledge, information and belief; that the reason why 
this verification is made by deponent and not by the petitioner herein, is that said |K*t itiouer is n corpmution; 
and thnt deponent is the officer of said corporation duly authorised by its Doard of Directors to execute and 
verify said petition on its behalf. 


Subscribed and sworn to before me this 
6 day of liAY 




iu60. 



HA 


iO/Jlviul C/u/ruelci ) 

• *» 

'» M 'i 

r 


N II.— Outlet lo ill** uImivo |« IHIt'll, Mini Hu mIuiIuUh lltort-lo uihm-mmI, itmy U mlnilol>l»i «<l |i> ..in.in. millo»n.«.| |«» 
M'IimI oltili*!’ mi I Iim III |.M»# •I'lli.i'M Ix'luM* Coorl* of Hit* lltillrtl N|mIi*h, or iimlrr I lit* IntVH of llw Muir u li«*n* llo* nhiim- hip lo |m‘ 
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EXHIBIT B - REFEREE'S CLAIM REGISTER 

BANK RUPTCY DOCKET OF ££ A S. HEHZOO REFEREE 




IN MATTQ? OF 


PETITION PILED_Mi >J T J , lgGQ_ 


PERMADENT PRODUCTS CORPORATION 


ADJUDICATED_ 

1ST MEETING_ 

DISCHARGE_ 


ADDRESS! 
OCCUPATION: 
EMPLOYER 































BANKRUPTCY HJixivi imw. t\j 


pnocceoiNoa 
















































BANKRUPTCY FORM NO. /UA 


DATE 


PnOCEEUINOS 


nag 


^nc tTl c , . 
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RCCCIRTS 


Mr f i 
# 






f —i-< 

(L _ C “ iLLJ-et? \ 


Cr ~ --j T^ w v <— _ A- . 7 ' J 

^Lp(f vf) (k — 4 j 4 v-, . y 1 


22a 


KUm * ('‘X' C'Z 


in ■’V d & p ■ >? / , 

^ k ~- Q $ c. . ' *ti/% * 6’i&' 

- i J jL\J (hucA.'v.* (/ /e 


Lll±:^i ■ /' •' ^ '(■//_ /%? ikC i!.c/ 
















DANKRUPTCY FORM NO. 70A 


PROCEEDINGS 


RCCCIHTO 





ll VJUi ___ ♦ _ 

Jdz tf'. O.Sfc/' W/pit « •&*(, ■ n .«> (?_■■ 


nibuiimic 
Ml.II ( U 




v£>dj yV 

- o4'cm.vx ,.^^/ 4 , J/j 










3- »r < -- 




Cflwii: 
































AMOUNT 
FILED AND 
ALLOWED 





^ <L£u..W*^M Ly LL^jIIlZ- A — Ltf, 

! V O^M_y y; JffjiyCt}' /,2^ <5 ‘/J 
' ' .r" /«//<» 



> / c - 


// /.J2 j </.j -* >v./i^c» 

/' . __..... . 

' ^ >' />• r- ‘ f /•> ‘ L 

j/'i yV-*A (*--• M /{-If I Aunrn 

v y / ' * # 

/" <• * * * , w , v ’ ' L * > /V 7 *■ * v y A^ > 

-i/ v . •.<, ■ n.\ >&•.-, *-> y vc. *“—• 

mf—- y .2 — .j ■ y’ '— v . ■ » /Li/k'- - 

« V nw«» 


y.^, v yiczL.v^i 

-JfrU' Y~^ £/^wva*^&-*V 


REMARK'! 


REFEREE'S CLAIM RENTER RE H5HMADF.NT .rHQDU.GTsL^iJpnr.QHATION CAUSE NO. «> f ' 

DATE wn NAME AND ADDUE03 OF FUJEdVaND 

FILED NO- I CLAIMANT AND ATTORNEY | ALLOWED 

-^yr 

6' ho I 


,P 

_Z3rLi 


/ r £ll,0- 



























amount 

TLCO AND 
ALLOWED 


C^-O* [l J • 

m. Xaz j J 7 .A< »**.*•«. l-v l« •*/ 

ll.l*rt r.> ^ : ; •• 1 /•:' 

AfV-U.. . m V>* ‘ l 


iT, 


_ it.idtM 

C^ULc tokx4.‘iy\ ^ 






iUb++ A f 


rt* 1* jj_ JLt*H*?O r & < x-^ "t Ah&± 

^O-^cnrvx $W> W 

')] 0J*\Ci^M^> -Verrx (^<>4 WV^T'^TT’ 

_... UxjL^y •t'y.y 4^lr 

‘yloTU-^J <iit<JUfcVc.r* ^ ,- 
,/ 'y , ^fc^.U'L 























r?ErCnEE'9_CLAIM REGISTER RE>- 


AMOUf* 
TILED At 
ALLOWED 


NAME ANL ADORES" t>T 
CLAIMANT AND A»TO <i*EY 




A^UU M «<( 


/(f u rus W 
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CAUSE NO_ 


5' 


NAME AND ADDRESS Of 
CLAIMANT AND ATTORNEY 


(?ou/L 

Fx^ r Jr ; 


AMOUNT 
HELD AND 
ALLOWED 


L C. Jo /». 


REMARKS 


^ /[J/tU-Ul (fc. 

^y^c-c-, r /j yftb/:, flO'X.s 


WZ&ffr ^ ^ 


/) ' / • / A y . .,1 i - 

,-if! J,- tj( w..'|.•'■•'< ' I'T^'Tui 

^ : /'*<'• /'<•/'' .'••••>;/ • /V .% 


i *■ • > * • * 


' / 




__ rats 

3 . •* • H * 


'/"/■ ' /*/.,4 ■■■■■* 4 :-..-It / 

' /•■•-, / w,. </ .-V I 

y 0(. y ,, v- v t 

^ / . j / " / ' // > *r | A * . i ALLOW*© 

/'// jl■ t<J (L^lr'l yttc* x A-is -* ^ ! - - J 


j '-L-C V» ••!. (. U a 

L<1 !. . • ><; ■■' -••'?< 


i if , 1 


v > / 




( f I .> / ./ . J . J i . . »*!•.«• ' 

<v.cAJt - |<n yi Lot 1 1 ' - ti • • < ••' l _ I 

j /L)^ Oa-va ( ■*/ j »,i« -•« j># 1 1 »u»»» 

_ . i .?.?** vtf*'** W AJ? eip 


~\r.~ . 


'Mi'.iW 
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AFFIDAVIT OF BRIAN S. JONES IN OPPOSITION DATED JUNE 20, 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF 'NEW YORK 


x 

BRIAN S. JONES, as Receiver : 

for PERMADENT PRODUCTS CORP., 

Plaintiff, 

-v- 

• 

CERAMCO, INC., a Corporation of 
the State of New York; H. GORDON : 
PELTON, IRVING KLAUS, JOHN H. 
LEATHERMAN, NORMAN LEVINE and : 

LEON L. COHEN, 

• 

Defendants. 


Civil Action No. 
74 C. 467 


i 


AFFIDAVIT IN OPPOSITION TO 
DEFENDANTS 1 MOTION TO DISMISS 


1974 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


BRIAN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP. 


Plaintiff, 


CERAMCO, INC., a Corporation of 
the State of New York; H. GORDON 
PELTON, IRVING KLAUS, JOHN H. 
LEATHERMAN, NORMAN LEVINE and 
LEOty L. COHEN 

Defendants. 


Civil Action No 
74 C. 467 


AFFIDAVIT IN OPPOSITION TO 
DEFENDANTS' MOTION TO DISMIS 


Brian, S. Jones, being duly sworn, deposes and says: 

1. I am an attorney at law admitted to practice in the 
State of New York. 

2. I am the Plaintiff in the above-captioned matter 
having been appointed as a temporary Receiver on April 6, 1961 
and as a permanent Receiver on April 1, 1963 pursuant to an Order 
of the Supreme Court of the State of New York, said Order attached 
hereto and identified as Exhibit A. 

3. I am advised that Defendants, in the matter herein, 
have moved this Court to deny Plaintiff its rights baaed upon an 
equitable defense of laches, and this Affidavit is submitted in 
opposition to that Motion, this Affidavit setting forth facts of 
which I am personally aware and of which I am aware upon informa¬ 
tion and belief, said facts relating to the delay in Permadent 
Products Corp. bringing action against violation of its patent and 
trade secret rights. 
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4. Upon information and belief, Permadent Product* 
Corp. succeeded in 1958 to a business formed by John Webor, doing 
business as Permadent Laboratories and Permadent Products, said 
latter business commencing operation on January 1953. 

5. In 1959, Permadent Manufacturing Corp. entered into 
an agreement with Permadent Products Corp. to acquire all the 
assets of Permadent Products Corp. in return for an agreement 

in which Permadent Manufacturing Corp. would manufacture and 
Permadent Products Corp. would sell dental supplies and in which 
both parties would share income derived from such manufacture and 
such sales. This agreement was entered into on July 14, 1959. 

6. Upon information and belief, Permadent Manufacturing 
Corp. served notice of termination of said agreement on March 9, 
I960, said termination to take effect 60 days thereafter. 

7. On May 7, I960, a Petition was filed in the United 
States District Court, Southern District of New York, under 

jj Chapter 11 of the Bankruptcy Act and for all practical purposes, 

-he operations of Permadent Products Corp. ceased at that time. 

8. On October 4, I960, William T. Griffin acting as 
attorney for creditors of Permadent Products Corp. filed a law 
suit attacking the July 14, 1959 bulk sale transfer, the Defendant 
being Permadent Manufacturing Corp., Eugene M. Berezin, a principal 
of Permadent Manufacturing Corp., Pyramid Gold Products, Inc. and 
Permadent Products Corp. This action was filed in the Supreme 

Court, State of New York in the County of New York and was assigned 
Index No. 605-1961. 

9. On April 6, 1961, I was appointed the temporary 
Receiver, said appointment being attacked and said appointment 
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being finalized by an Order of April 1, 1963, making my appoint¬ 
ment as a Receiver permanent. 

10. The action by William T. Griffin to set aside the 
bulk transfer between Permadent Products Corp. to Permadent 

I 

Manufacturing Corp. was appealed through the Appellate Division 
and Court of Appeals of the State of New York, after which 
Plaintiffs were successful and an Order was entered in the 

,1 

Supreme Court of the State of New York setting aside the transfer 
and ordering that all assets transferred be retransferred back 
to me as Receiver. 


11. In an attempt to settle this matter, I made an 
agreement with Eugene M. Berezin and Permadent Manufacturing Corp. 
as to the disposition of assets, sard agreement taking the form 

of a Stipulation. That Stipulation was dated December 31, 1965. 
Additionally, I had entered into an agreement with David Bromberg, 
Trustee in Bankruptcy for the Estate of Abraham B. Weinstein, that 
agreement forming a Stipulation dated January 31, 1966. A 
motion was made to Judge Gold approving the Stipulation and his 
motion was opposed by Permadent Products Corp. in 

1966. The objection to the Stipulation was dismissed and an 
Order for the action to be settled wag entered on May 25, 1966. 

12. In the present action, Patent 3,052,982 is alleged 

as being infringed and is based upon an application filed October 
15, 1959, having Serial No. 846,753. That application was 
assigned by the inventors to Abraham B. Weinstein, who in turn 
assigned rhe t iccccd or. Ccptcmbe. 11, 1902 to 


Permadent Products Corp. 


13. Application 846,753 was in large part based upon 
two prior patent applications filed in the United States Patent 
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jOffice, these applications having Serial Nos. 479,804 and 348,830. 
The inventors of these latter applications were identical to 
the inventors in Serial No. 846,753 which matured into the patent 
in suit. The inventors in Patent Application Serial Nos. 479,804 
and 348,838 assigned their rights to Abraham B. Weinstein who 
in turn assigned his rights to Permadent Manufacturing Corp. in 
an agreement of July 22,1959. 

14. As a result of the aforesaid transfers of the 
applications which were later abandoned but formed the basis for 
the application which matured into the patent in suit and the 
transfer of the patent in suit, there existed a cloud on the title, 
so that I, as Receiver, could not assert title in seeking to 
enforce rights of Permadent Products Corp. 

15. Subsequently, David Bromberg, Trustee in Bankruptcy 
for the Estate of Abraham B. Weinstein, asserted that the transfer 
of title by Abraham B. Weinstein to Permadent Products Corp. of 
the patent in suit was defective and threatened to contest title. 

16. As a result of the above, I entered into settlement 
negotiations with all the interested and aggrieved parties so as 
to effect proper title and be able to enforce all rights of 
Permadent Products Corp. These settlement negotiations involved 
the aforementioned David Bromberg, as Trustee of Abraham B. 
Weinstein, bankrupt. Stern Dental Co.,Inc., a subsidiary of Stern 
Metals Corp., Orthocast Manufacturing Corp., John Webor, President 
of Permadent Products Corp., Permadent Manufacturing Corp., Eugene 
m. berezin. Marry Kuoens, Esq., Monture, me., and Permadent 
Products Corp. 











17. By reason of an Order of April 20, 1972 of Uiiv 


Supreme Court of the State of New York, in Jthe County of New York 
s ®ttlenient agreements between the aforementioned parties were 
approved, said Order being attached hereto and identified as 
Exhibit B. 

18. In addition, assignments attached hereto and 

identified as Exhibits C and D, assigned all right, title and 

interest in the patent in suit from Permadont Products Corp.,on 

June 14, 1971,to me and from Permadent Manufacturing Corp.,on 

March 15, 1971,to me, so as to perfect title in said patent to 

the undersigned. Attached herewith as exhibits E and F are 

letters relating to the cloud on the title, said letters being 

provided to me by Mr. James Magee, Jr, retained by me for the 

purpose of investigating title,(irrelevant portions of said 

and 

lawyer-client communication being deleted)/by Bcrgner & Bergner, 
Esqs. in a letter dated January 25, 1967 from Bertram Ottinger 
as to the same cloud on title. Both of said reports attest to 
the cloud on the title in a very detailed fashion, further to 
the above paragraph 14. 

19. Therefore, it was not until April 20, 1972 that 

I then had free and clear title to the patent in suit and there- 
®fter sought counsel in seeking to enforce all patent and related 
rights of Permadent Products Corporation. 

20. In view of the above, I have acted in a most 

diligent fashion in seeking to enforce the rights of Permadent 
ProHurt - r rnrp. inrlndl n rt thos® n hts * , r r ’’ 3 n 2 blc ^ 

rights, both United States and foreign, and trade secret rights. 
Accordingly, upon title being perfected, I diligently pressed 






w 
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forth seeking settlement and resolution of outstanding violations 
of the rights of Permadent Products Corp. 

21* In January 1973, I retained patent counsel in 
this matter to enforce all patent and related proprietary rights 
of Permadent Products Corp. and during the year assi.ted said 
counsel in the preparation of relevant documents which resulted 
in the filing of this litigation and another law suit, BRIAN S. 
JONES, as Rec eive r for PERMADENT PRODUCTS CORP .. Plaintiff vs. 
C O UNTY DENTAL PORCFLAIN LABORATORY, eh el r United States District 
Court of Connecticut, dated January 2, 1974. 

22. Pursuant to my duties as Receiver, not only have 
I engaged in extensive negotiations to clear the question of title 
but I have also been successful in arranging of the financing of 
protection for United States and foreign patent and related 
matters, said financing forming a portion of the approved Order 
of April 20, 1972 with regard to Stern Dental Co., Inc. 




BRIAN S/JONES 


Sworn to before me on this 
20th day of June 1974 


Notary Public 


M01UE HAHTMAN 
NOTARY PJBlir. <!..[* of New Yoft 
r. >. oj'wono 
i .1./ County 
Con n •. • t v.icfi 3'’ 




EXHIBITS ANNEXED TO FOREGOING AFF.JAVIT 



EXHIBIT a - ORDER OF GOLD, J. APPOINTING RECEIVER JA46 


At a Special Term, Part I of the Supreme 
Court of the State of New York, held in 
and for the County of New York at the 
County Court House, on the 1st day of 
April, 1963. 


PRESENT: 

HON. SAMUEL M. GOLD, 

Justice 

I 

X 


JOHNSON, MATTHEY & CO., INC., E. H. 

HUPPERT CO., JOHN C. GIORDANO, CHARLES 
A. BUDIN, and STEPHANIE V. BUDIN, WIL¬ 
LIAM P. BOHNE, JR., L. MELVIN ELTING, 

VITO PERNICONE and ROSE S. PERNICONE, 

PAUL N . PATTERSON and ALYMPIA PATTER- Index No. 

SON, EDWARD GIORDANO and EDWARD N. 605-1961 

GIORDANO, JR., 

Plaintiffs, ORDER 

- agal nst - 

PERMADENT MANUFACTURING CORPORA¬ 
TION, EUGENE M. BEREZIN, PYRAMID GOLD 
PRODUCTS, INC., and PERMADENT PRODUCTS 
CORPORATION, 

Defendants. 


The Receiver, Brian S. Jones, previously appointed Tempor¬ 
ary Receiver pending final determination of this action by order of this 
Court made and entered on April 6, 1961, having moved this Court for 
an order to appoint him permanent Receiver, grant the Receiver the 
right to retain legal counsel, direct defendants PERMADENT MANUFAC¬ 
TURING CORPORATION, EUGENE M. BEREZIN and PYRAMID GOLD 
PRODUCTS, INC., to re-transfer a;id re-deliver to Brian S. Jones as 
Receiver for the benefit of creditors the property which is the subject 
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rnattei of the action, and directing said defendants to account to said 
Receiver for the use of any of said property, and for the proceeds of 
any of such property disposed of by said defendants, and for any and 
all income, profits or proceeds resulting from any such use or dis¬ 
position of such property, including certain registered trade marks, 
copyrights and patents, and applications, in connection therewith, re¬ 
lated to products theretofore sold by Permadent Products Corporation. 

NOW, on reading and filing the notice of motion dated 
January 31, 1963, and the affidavit of Brian S. Jones, Receiver, sworn 
to the 31st day of January, 1963, and the affidavit of James J. Doyle, 
sworn to the 31st day of January, 1963, in support of said motion, and 
the answering affidavit of David Bergner, sworn to the 13th day of 
February, 1963, in opposition thereto, and upon the pleadings and all 
of the prior proceedings herein including the order for Judgment on the 
remittitur of the Court, of Appeals filed and entered November 14, 1962, 
and the Judgment on remittitur of the Court of Appeals duly entered No¬ 
vember 19, 1962, and James J. Doyle, Esq., attorney for the Receiver, 
having appeared in support of the motion and Bergner and Bergner, Esqs., 
by David Bergner, attorneys for defendants, PERMADENT MANUFACTUR¬ 
ING CORPORATION, EUGENE M. BEREZIN, and PYRAMID GOLD PROD¬ 
UCTS, INC., having appeared in opposition to the motion, and after 
due deliberation having been had and after filing the written decision 
of this Court, it is, on motion of James J. Doyle, Esq., attorney for 
the Receiver, Brian S. Jones, 

- 2 - 
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ORDERED, that Brian S. Jones, of 56 Elderts Lane, ’ - 

haven. New York, be and he hereby is appointed permanent Receiver 
of the property which is the subject of this action, and it is further 

ORDERED, that the said Receiver give a bond with two suf¬ 
ficient sureties according to law, in the sum of $15,000.00 for the 
faithful performance of Ms duties as such Receiver, to be approved by 
one of the Justices of this Court and filed; and that immediately after 
qualifying for the performance of the duties of his office by giving and 
filing such bond, the said Receiver shall, pursuant to the terms of this 
order, take actual possession of the property which is the subject mat¬ 
ter of this action, and any records, books and papers of the defendant, 

PERMADENT MANUFACTURING CORPORATION, pertaining thereto, and 
it is further 


ORDERED, that the defendants, PERMANDENT MANUFACTUR¬ 
ING CORPORATION, EUGENE M. BEREZIN and PYRAMID GOLD PRODUCTS 
INC., their officers, agents, servants and employees and any and all 
other persons who may be in possession of or have control over any of 
such property, within 15 days after service upon them of a copy of this 
order with notice of entry thereof, deliver possession of any such prope ty 
of which they may have possession or control, to said Receiver at the 
place or places where same may be located, and it is further 

ORDERED that the Receiver be and he hereby is authorized 
to retain James J. Doyle, Esq., of 214 Willis Avenue, Mineola, New 
York, as counsel, and it is further 
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ORDERED, that Harold L. Ltpton, Esq., of 292 Madison 
Avenue, New York City, N.Y., be and he hereby Is appointed Referee 
to see that the defendant PERMADENT MANUFACTURING CORPORATION 
or any other defendant who may have become possessed of any of said 
property which is the subject of this action account to the Reoelver for 
the assets transferred; to take and state the account, including de¬ 
fendants claims; to hear and report together with his recommendations 
as to the claims and offsets to which PERMADENT MANUFACTURING 
CORPORATION may be entitled; to hear and report as to the amount 
which PERMADENT MANUFACTURING CORPORATION shall recover and 
offset against such assets for monies paid by it for the assets, or for 
any other offsets to which it may be entitled against same or any other 
matter relevant thereto, and it is further 

ORDERED that until further order of this Court no disposition 
shall be made by the Receiver or the defendants, their respective of¬ 
ficers, agents, servants and employees of the property which is the 
subject matter of this action, other than as above directed, and it is 
fun\er 


ORDERED that the undersigned retains Jurisdiction of this 
action to pass upon any application which may hereafter be made to 
carry out, enforce, supplement, or satisfy the terms of this order and 
upon any application for Referee's, Receiver's or counsel's allowances 
or compensation; and that any party hereto may apply for such further 
relief at the foot of this order as to the court may seem Just and proper. 

ENTER: 










EXHIBIT B - ORDER OF GOLD, J. DATED APRIL 20, 1972 JA5o 


At a Term of the Suprrmo Court of th,. 
of Now York, hold In ..ml for tho County of 
hov; York at the County Courthouse, on the 
day of April, 1972. 


PRESENT: 


HON . SAMUEL M. GOLD, 


Justice 


JOHNSON, MATTHEY & CO., INC., E. H. 
HUPPERT CO., JOHN C. GIORDANO, CHARLES 
A. BUDIN, and STEPHANIE V. BUDIN, WILLIAM 
P. BOHNE, JR., L. MELVIN ELTING, VITO 
PERN1CONE and ROSE S. PERNICONE, PAUL N . 
PATTERSON and OLYMPIA PATTERSON EDWARD 
GIORDANO and EDWARD N . GIORDANO, JR., 


ridimifi'a , 


- against - 


PERMADENT MANUFACTURING CORPORATION 
EUGENE M. BEREZIN, PYRAMID GOLD PRODUCTS 
INC., and PERMADENT PRODUCTS CORPORATION ' 


Defendants. 


Index No. 605/1961 


OR D E R 




The RECEIVER, BRIAN S. JONES, having previously been appoin¬ 
ted permanent RECEIVER pending final determination of this action by o,der 
of this Court dated April 1 , 1913 , copy of which Is annexed hereto, of certain 
property which previously belonged to PERMADENT PRODUCTS CORPORATION, 
and which is the subject of this action. Including certain registered trade¬ 
marks, copyrights, patents and patent applications, and the said RECEIVER, 
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having filed nn affidavit dated April 4, 1972, and James J. n„ y i, , h\y, ,i„i v 
appointed attorney, having filed an affidavit dnt< d April 4, 19/2, fremi which 
it appears that the only items of value in such property arc the registered 
trademarks, copyrights, patents and patent applications, and ceiUiin mold.- or 
dies to manufacture prefabricated teeth and other dental items, and that the 
only manner in which money may be realized is by entering into royalty agree¬ 
ment., for the manufacture and sale of the subject products covered by said 

patents or patent applications, and for the right to use the registered trade- 

.% 

marks and copyrights and the molds in connection therewith, and the said 
RECEIVER and his attorney having negotiated three royalty agreements and five 
settlement agreements relating thereto, all of which are attached hereto and 
have been signed by the RECEIVER, subject to the approval of the Court, and 
L..O iiuVi.1 g Sub..,ittOu ouid ayiefcn.eltU Lu Lhc Com i 

with the request that the authority of the RECEIVER to execute such agreements 
be approved and confirmed; and copies of said agreements have been sub¬ 
mitted to all of the parties interested in this action, or their attorneys, and 
no objection having been made thereto, and all such interested parties having 
recommended approval of such agreements by stipulation and consent dated 
as of the 4th day of February, 1972, copy of which is also annexed hereto, 

NOW, on reading and filing the affidavit of Brian S. Jones, 
sworn to the 4th day of April, 1972, the affidavit of James J. Doyle, sworn to 
the 4th day of April, 1972, and the stipulation and consent of all parties 
interested in this action, or their attorneys, dated as of the 4th day of 1'eoru- 
ary, 1972, and it appearing that it is for the best interests of the creditors 


- 2 - 
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and of the other parties interested in this action, that the authority of tho 

RECr,VCR t0 CXCCUt ° a,,d tl( ,ivt ' r ^.c.-cnenin bo app.ovod and con,„mod, 

and on further reading the Order of this Co art dated the 1st day of April, 1 9 6 3 , 

from which it appears that tho undersigned Justice of the Supreme Court has re 
talned jurisdiction to pass upon any application which may thereafter be mode 
to carry out, enforce, supplement or satisfy the terms of the Order dated April 

1 ' I%3 ' and that any ^ arty thereto may apply for such further relief at the 
foot of such Order as to the Court may seem just and proper, and upon tho 
pleadings and all of the prior proceedings heretofore had herein, and Brian 
S. Jones, the RECEIVER, and James J. Doyle, his attorney, having appeared 
in support of the application to approve and confirm the authority of the 
RECEIVER to execute said agreements, and it further appearing by the 

annnvnH cHnnUntfon and rnncnnt dat^d aq of Fo hr nary 4 iq 7 ?, that all of the 

parties having any Interest in tho action or in the recovery of any proceeds 
therefrom, have recommended that the authority of the RECEIVER to execute 
such agreements be approved and confirmed, and due deliberation having been 
had, it is, on motion of James J. Doyle, attorney for tho RECEIVER, 

ORDERED that the authority of BRIAN S . JONES, the RECEIVER, 
to execute and deliver the following eight (8) agreements in the form in which 
such agreements are attached to this Order be and it hereby is approved and 


confirmed: 


Settlement Agreement dated January 31 , 1966 , 
between DAVID BROMBERG, ESQ.,' as Trustee 
of Abraham B. Weinstein, Bankrupt, and BRIAN 
S. JONES, as RECEIVER, approved in the United 
States District Court for the Southern District 
of New York, on December 4, 1967, by Asa 
Herzog, Referee; 
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(2) Settlement Agreement dated June 14 , 1971, be¬ 
tween STERN DENTAL CO,, :NC., a subsidiary 
of the Stem Metals Coloration, and BRIAN S. 
JONHS, as RECEIVER; 

(3) Royalty Agreement dated June 14, 1971, between 

STERN DKNTAI CO., INC., a subsidiary of the 
Stern Metals Corporation, and BRIAN S. JONES, 
as RECEIVER; 

(4) Settlement Agreement with ORTIIOCAST MFG . 

CORP., dated June 14, 1971, and BRIAN S. JONES, 
as RECEIVER; 

(5) Royalty Agreement between ORTHOCAST MEG. 

CORP., dated June 14, 1971, and BRIAN S. JONES, 
as RECEIVER; 

(6) Settlement Agreement between JOHN WEBER, dated 
June 14, 1971, and BRIAN S. JONES, as RECEIVER; 

(7) Settlement Agreement between HARRY RUBENS, ESQ., 
dated the 14th day of June, 1971 , and BRIAN S. 
JONES, as RECEIVER; and, 

(0) Royalty Agreement between MONTH RE, INC., 
dated the 21st day of January, 1972, and BRIAN 
S. JONES, as RECEIVER; 


and it is further, 


ORDERED, that the RECEIVER be and he hereby is, authorized to 
do all things, and to execute all documents, necessary or desirable to carry 
out said agreements, and it is further, 

ORDERED that the undersigned retains Jurisdiction of this action 
to pass upon any further application which may hereafter be made, to carry out 
enforce, supplement or satisfy the terms of this Order, and to pass upon any 
application for RECEIVER'S or counsel's allowance or compensation and that 
any party hereto may apply for such further relief at tho foot of this Order as 
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ENTER: 



HL 


//. 


Justice of the Supreme Court of the State 
New York 


of 
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EXHIBIT C - ASSIGNMENT DATED JUNE 1 i», 1971 

ASSIGNMENT 

WHEREAS, PERMADENT PRODUCTS CORPORATION, a corpora¬ 
tion of the State of New York, by an assignment, recorded in the United 
States Patent Office on October 5, 1962, became the assignee of United 
States Patent 3,052, 982, issued September 11, 1962, for FUSED 
PORCELAIN-TO-METAL TEETH, to Morris Weinstein, deceased, by 
Lenore K. Weinstein, Administratrix, Sigmund Katz, and Abraham B. 
Weinstein; and 

W i .EKr\S, BRIAN S. JONES, a citizen of the United States 
of America, having an office at 40 Wall Street, New York, New York, is 
desirous of acquiring as RECEIVER of the assets of PERMADENT PRODUCTS 
CORPORATION , all right, title and interest in and to the invention des¬ 
cribed and claimed in said patent, for the United States and all foreign 
countries; 

NOW, THEREFORE, for a good and valuable consideration, 
the receipt of which is hereby acknowledged, PERMADENT PRODUCTS 
CORPORATION, by those presents, does sell, assign, and transfer unto 
said BRIAN S. JONES, as RECEIVER, the full and exclusive right, title 
and interest in the territory of the United States of America, and all for¬ 
eign countries, in and to said patent 3,052,982, the invention described 
in said patent, in and to any and all divisions, reissues, continuations 
or extensions thereof, all rights of priority under the International Con¬ 
vention, and to any and all applications and patents describing said in¬ 
vention in countries foreign to the United States, rc-o 

J. £ * JL~M A? - T J 

/ 
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PERMADENT PRODUCTS CORPORATION covenants with 
BRIAN S. JONES, as RECEIVER, his successors, assigns and legal rep¬ 
resentatives. that the rights and property herein conveyed are free and 
clear of all encumbrances and that PERMADENT PRODUCTS CORPORATION 
has full right to convey the same as herein expressed. 

PERMADENT PRODUCTS CORPORATION hereby undertakes 
that It will not at any time on any ground whatsoever raise or cause to be 
raised or assist In raising any question concerning or any ob]ectlon to 
tnc validity of said United States patent, or participate In any way In 

any opposition of any kind, to foreign patents or applications based 
thereon. 

IN WITNESS WHEREOF, said PERMADENT PRODUCTS 
CORPORATION has caused this Instrument to be executed and Its corpor¬ 
ate seal to be hereunto affixed by a duly authorized officer this 
day of 

PERMADENT PRODUCTS CORPORATION 

/ 7 4y: (J’/.u 


John Weber, President 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


) SS.: 


On the “ day of ( 


, before me personally 


came 


JOHN WEBER 
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to me known, who, being by me duly sworn, did depose and say th.it he 
resides at No. 521 West 23rd Street, New York, Now York, 10011, that 
he is the President of 

PERMADENT PRODUCTS CORPORATION 
the corporation described in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that it was so affixed by order of the 
Board of Directors of said corporation; and that he signed his name 
thereto by like order. 



'■J. 


' TASTES J. DOTH? —' 

1 Rotary l ublic, Slate of New Tori 
K No 41-C.092410 
ff Qualified in Quetiu Comity 

OotBJBb^ion lujiuu Alarcb 30, 1972 
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SCHEDULE A - I 
FOREIGN PATENTS 

The following are the foreign countries referred to in para¬ 
graph FIFTH, i), for which the non-exclusive license is granted herein 
as stated in such paragraph. 


1 . 

Australia 

Patent No. 275,106 

2. 

Belgium 

Patent No. 622,313 

3. 

Canada 

Patent No. 856,252 

4. 

England 

Patent No. 943,190 

5. 

France 

Patent No. 1340908 

6 . 

Germany 

Patent Application P30104 

7. 

India 

Patent No. 84,061 

8. 

Italy 

Patent No. 674,476 

9. 

Japan 

Patent No. 516,521 

10. 

Mexico 

Patent No. 81,757 

11. 

Spain 

Patent No. 282,440 

12. 

Switzerland 

Patent No. 389,157 

13. 

Sweden 

Patent No. 214,649. 




I 
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AGREEME NT OF ASSIGN MENT 

AGREEMENT made this 15th day of March , 1971, 
between PERMADENT MANUFACTURING CORPORATION (hereinafter re¬ 
ferred to as the "Assignor”), a domestic Corporation with its principal 
place of business located at 123 Schermerhorn Street, Brooklyn, New 
York, and BRIAN S. JONES (hereinafter referred to as the "Assignee"), 
as RECEIVER of PERMADENT PRODUCTS CORPORATION, of 85-55 85th 
Street, Woodhaven, New York, 

WITNESSETH : 

The Assignor, for good and valuable consideration, the re¬ 
ceipt whereof is hereby acknowledged, does here by grant, convey, as¬ 
sign, transfer and set over unto the Assignee all of the Assignor’s right, 
title and interest in and to all of the trademarks, and tradenames desig¬ 
nated and set out in SCHEDULE I annexed hereto, together with any 

changes or additions made in or to any of them from the date of their in- 

* • 

ception to the date hereof, inclusive of any changes or additions now 
pending uncompleted or undetermined, together with the good will appur- 
tenent to said marks and names, and to the copyright set out in SCHED¬ 
ULE II annexed hereto. 

The Assignor, for itself, its successors and assigns, does 

expressly reserve, however, the right to an irrevocable non-exclusive 

% 

use of all such trademarks and tradenames and said copyright in perpetu- 
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ity, and the said Assignor’s reservation of use aforesaid shall Include 
the right to sublicense and/or grant the right of non-exclusive use or 
uses of said trademarks, trauenames and copyright, in whole or in part, 
to any person, firm, corporation or other entity with or without consider¬ 
ation for any such sublicense or grant, without any liability to the 
Assignee aforesaid, his successors or assigns,nor a duty to account to 
anyone therefor, including said Assignee, but subject in perpet ity to 
Assignee s right to cancel Assignor's license, or any sublicensc granted 
by Assignor, in the event that Assignor or his sublicensee, as the case 
may be, sells products under any of said trademarks or tradenames that 
differ significantly in their nature or quality from the products presently 
on the market under said trademarks and tradenames. The said Assignee 
as RECEIVER aforesaid, for his successors and assigns, by accepting 
this assignment, does covenant, warrant and agree that he will not 
assign, in whole or in part, license, sublicense, or otherwise grant 
any use of any such trademarks, tradenames or copyright to any person, 
firm, corporation or other entity other than to such that a.e or may be¬ 
come licensees of said RECEIVER under or pursuant to U.S. Patent 
3,052,982 or such other patents or patent rights previously assigned 
to said RECEIVER pursuant to a certain agreement and stipulation approve ! 
by the Supreme Court of the State of New York, County of New York, in 
an action entitled Johnson, Matthey & Company, Inc., et al. vs. Per¬ 
m-dent Manufacturing Corporation, et al., under Index No. 605/1961 . 


The Assignee, as RECEIVER aforesaid, further covenants, 
warrants and agrees, for himself, his successors and assigns, that 

- 2 - 
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he will timely register and maintain, or cause to be registered and main¬ 
tained, and take such steps as may be necessary to renew and keep in 
effect, the said trademarks, tradenames and copyright horeby assigned 
to him. The said Assignee shall give reasonable advance notice to the 
Assignor, in writing, as to any trademark, tradename, or copyright he 
intends to abandon or which he will not seek to renew or maintain, and 
upon demand therefor, will reassign to the Assignor any such trademark, 

1 e 

tradename or copyright in order that the said Assignor herein shall «e 

enabled to timely renew or maintain the same in <ts own name, subject 

however, to any prior sublicense or other non-exclusive use theretofore 

granted by the Assignee. This assignment is made without recourse 
against the Assignor. 

IN WITNESS WHEREOF, the undersigned have set their hands 


and seals this 


day of 


.. C ^ , 1971. 


PERMADENT MANUFACTURING CORPORA¬ 
TION 

By 

Eugene M. Berezin 

\ (- f 

BRIAN S. JONES, as RECEIVER 

U 


< ' 


- 










STATE Of NEW YORK 


COUNTY Of NEW YORK ) 
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) SS.: 


On this 15th day of March , 1 971, before mo 

came EUGENE M. BEREZIN, President of Permadent Manufacturing Cor- 
poration, to me known to be the individual described in and who oxecu- 

tec the foregoing Instrument, and acknowledged that he executed the 
same. 






- ' v - 

Notary Public 


SI ATE OF NEW YORK 
COUNTY OP NEW YORK 


) SS.: 


9AVO airCNkR 

f<OlAR¥ (USuC. ilji.- ft >J|| 
No JtOttVOiO 
QjeMird in Me*. Y. r« t -I W 
^o.tiMiujcn (tpirvi Vv.S 3 , 1', ^ 


On this //$ day of . i\\- A' , 1971, before me 

personally came BRIAN S. JONES, to me known to be the individual 
described in and who executed the foregoing instrument, and acknowledg :d 
to me that he executed the same. 


< r />-. 

——: - » . c • « - - 

Notary Public 
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SCHEDULE I 


PERMADENT REGISTERE D TRAD E MARKS: 

I* PERMAPONTIC, Reg. No. 636,249, issued Oct. 23, 1956 to John 
Weber: 


A. Assigned June 11, 1958, by John Weber to Pcrmadent Products 
Corp., recorded in the Patent Office July 1, 1958 on Reel 43 
Frame 23. 

B. Affidavit under Section 8 filed Oct. 19, 1962, by John Weber 
President, Permadent Products Corp. 

PERMADENT, Reg. No. 641,090, issued Feb. 5,1957 to John Weber 

PERMAJACKET, Reg. No. 644,825.issued April 30, 1957 to John 
Weber; 

PERMIUM, Reg. No. 644,826, issued April 30, 1957 to John Weber; 
and, 

PERMAPORCELAJN, Reg. No. 646,169, Issued May 28, 1957, to 
John Weber: 

A. Assigned June 11, 1958 by John Weber to Permadent Products 
Corp., recorded in the Patent Office July 1, 1958 on Reel 43, 
Frame 23, as a group. 

B. Assigned July 14, 1959 by Permadent Products Corp. to Perina- 
dent Manufacturing Corp., as a group. 

C. Affidavit under Section G filed April 29, 1963, by Brian S. 
Jones, Receiver, Permadent Products Corp. with certified 
copy of the court order of April 1 , 1963, an affidavit and 
order filed separately for each mark. 


PERMAROD, Reg. No. 678,952, issued May 19, 1959 to Perma¬ 
dent Products Corporation, and 

PERMASTEM, Reg. No. 6 78,953, Issued May 19, 1953, to Perma¬ 
dent Products Corporation: 

A. Assigned July 15, 1959, by Permadent Products Corp., to Por- 
madent Manufacturing Corp., as a group with the marks in II 
above. 

B. An affidavit under Section 8 will be required to be filed for 
each of these two marks during the sixth year of registration, 
between May 19, 1964 and May 19, 1965. Such affidavit 
was filed. 


> 
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PERMEPOXY, Hog. No. 683,743, issued Aug. JO, lyyj, to Porina- 

dent Products Corporation: 

A. Application Sor. No. 68,47.0 for registration ot till:; mark was 
assigned by Pormadent Products Corp. to Pcrmadont Manufac 
turing Corp. on July 14, 1 959 in a group with the marks In II 
above. 

B. An affidavit under Section 8 will be required to be filed for 
this mark during the sixth year of registration, between Aug. 
19, 1964 and Aug. 18, 1965. Such affidavit was filed. 


Assigned by the present assignment to BRIAN S. JONES, as 
RECEIVER of Permadc-nt Products Corporation. 
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SCHEDULE II 


PERMADENT COPYRIGH T 

Copyright Reg. No. A 368922, title: PERMADENT PREPARATION 
and Impression Procedure, by Permadent Products Corporation, first 
published December 9, 1 958, registered December 18, 1 958. 

Assigned July 14, 1959 by Permadent Products Corp. to Perma¬ 
dent Manufacturing Corp. 

Assigned by the present Assignment to BRIAN S. JONES, as 
RECEIVER of Permadent Products Corporation. 
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LETTER OF JAMES MAGEE, JR. DATED NOVEMBER 7 , 1968 
TO BRIAN JONES 


jamkr Magee, .in. 

ATTOONET AT LAW 


TENT UViYEB 


7614 Glencliffe Road 
Manlius, Mew York 13104 


November 7 , 196a 


Brian Jones, Esq. 

Kogan and Kelleher 

40 Wall Street 

New York, New York 10005 

Dear Brian: 


c . n You have requested a report on the title of United 

States Patent 3,052,932 issued September 11 , 1962 to*the 

be- e 34d r 7^ el r?f 1 H R n et t 1 ' ° n an W-Ucation, Serial Num- 
£hirh 4 fhl 53 ' ril f d October 15 , 1959. The application on 

issued was assigned by Sigmund Katz and 
the estate of Morris Welnstien to co-inventor Abraham 
we ins tie n by an instrument dated October 17 . iqnq Abra¬ 
ham Welnstien assigned hi*s Interest 1 n"the~invention and 
the application to Pennadent Products Corpora^Sn by 
instrument dat^d October 22 , 1959 . Accordingly, the 
record title to this patent is now in Perrnadeni Products. 

Although the patent in question does not speclfi- 
caliy refer back to any prior applications as Is the usual 
^ase «vj „rs substitute and continuing applications It is 
»Schedule B of the stlpuJtlSS of eetUe^nt 

$en?Tnr.r, n ?. Jn : >U Z they 1 Co.. Inc. ec at. a&alnat Perm..- 
.lent M nuPicturing Corp. et al. that the claims of the* 

Pf’ten were taken from applications. Serial Nos. 479,304 
? !,a which are understood to be abandoned. 

^- din § to Schedule B, all of the claims of the patent 
-re based on patentable subject matter contained in the 
abandoned applications. This statement Indicates that 
the application ‘4o,753 tn which the patent issued does 
not claim an invention which is distinct from the lnven- 
vns claimed in the abandoned applications. 

A preliminary Investigation in the assignment 
cords o: the United States Patent Office shows that 
olgmund Katz and the estate of Morris Welnstien assigned 
o.i of their right, title, and interest in the inventions 
disclosed Inapplications 479,804 and 3^3,373 to Abraham 
Welnstien. subsequently, Abraham Welnstien*by an Instru- 
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merit dated July 22, 1959, assigned all his Interest In the 
invention to Permadent Manufacturing, and in the same Instru¬ 
ment Permadent Products assigned Its interest in an exclu¬ 
sive license. We have no Information as to the details 
of this license, though the recorded Instrument indicates 
that certain rights were reserved to Dental Supply Company 
under another license. The scope of these rights is also 
unknown. 


Prom the above, it appears that Permadent Products 
was never a record title holder o* application. Serial Nos. 
479,804 and 348 , 838 . 

That Permadent Products 1 interest in the abandoned 
applications appears to have been limited to license 
rights further complicates the facts which surround your 
efforts to enforce the patent in question against possible 
infringers. According to the Stipulation, you are entitled, 
as receiver, to take title and enforce the patents sold, 
transferred, and conveyed by Permadent Products which were 
included in a transfer pursuant to the July 14, 1959, 
agreement. Since the issued patent, even though set forth 
in Schedule B of the Stipulation had not been filed at the 
time of the July 14, 1959, agreement, it can be argued 
that the receiver i3 not entitled to the benefits of that 
patent. Furthermore, no patents, as distinguished from 
patent applications, were transferred by Abraham Weinstien 
or Permadent Products to Permadent Manufacturing. It 
seems that the word "patents" as used in Paragraph 3 of 
the Stipulation should be construed as patent applications, 
since the 479,804 and 348,838 applications appear to have 
been transferred to Permadent Manufacturing pursuant to 
the agreement of July 14, 1959, which is mentioned in the 
assignment as recorded in the Patent Office. 

Assuming that a single invention or perhaps a 
closely related group of inventions is involved in both 
the abandoned applications of the issued patent, it is 
strange that we find two chains of title, the first carry¬ 
ing title of the applications from the inventors through 
Abraham Weinstien to Permadent Manufacturing and the 
second carrying title from the Inventors through Abraham 
Weinstien to Permadent Products. I think it is essential 
to obtain copies of the abandoned applications and to * 
determine if, in fact, the Inventions claimed therein are 
the same as the Invention or Inventions claimed in the 
issued patent. It strikes me that if Abraham Weinstien 
.} had assigned all his interest in the invention to 
/ Permadent Manufacturing the subsequent assigrunent of the 
, /; issued patent by Weinstien to Permadent Products without 
: the consent of Permadent Manufacturing Is open to question. 

With respect to direct attempts to enforce the 
patent by instituting infringement suits, I think that 
3uch an attempt at this time would be premature. In the 











JA68 


first place, patents are enforced by the patentee or his 
successor in title. At this time, you have no standing 
as a holder of record title to the patent. Indeed, you 
do not even have an unrecorded title to the patent, per 
se, although you may have an interest, perhaps of an 
equitable nature, in the invention claimed in the abandoned 
applications by virtue of the assignment, to Permadent 
Manufacturing, of A. B. Weinstien's Interest in the inven¬ 
tions and Permadent Products' interest in the license 
mentioned above. 
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With regard t<~ a course of action, I think you 
should ccnsidertaking wnatever available means are neces¬ 
sary to obtain legal title to the issued patent. This, of 
course, will entail a determination or your right to the 
patent by virtue of the identity of the invention claimed 
in the patent with the inventions claimed in the abandoned 
applications which were assigned to Manufacturing as a 
result of the July 14, 1959, agreement. In the present 
circumstances, you, as receiver, appear to be legally 
unable to enforce the patent in view of Weber's refusal to 
assign it to you based on his arguments that neither this 
patent nor the application on which it issued (846,753) 
was Involved in the transfer referred to in the stipula¬ 
tion. My preliminary view, however, is that if the 
identity of Inventions referred to above is a fact you 
are entitled to the benefit of the patent. You should 
consider means for requesting the court to settle this 
issue by clarifying the original stipulation by specif¬ 
ically including the patent, as the present embodiment 
of the abandoned applications, and by compelling Perma- 
dent Products to transfer title in order to effectuate 
the intent of the original assignments of the 348,838 and 
479,304 applications to Manufacturing. Permadent Products 
and Weber should be subject to the court's Jurisdiction 
by virtue of their appearance in the appeal which led to 
the Stipulation. It can be argued that the assignment 
of the patent to Products was a nullity since the inven¬ 
tors had already assigned their entire right, title, and 
interest in the invention (on which the patent is based) 
to Manufacturing by assigning the abandoned applications. 
This argument assumes the above-mentioned identity of 
inventions. I believe the relief requested by you would 
be within the Jurisdiction of a state court since the 
primary question is one of title and contract rights. 

These matters do not fall under the exclusive Jurisdiction 
of the Federal Courts under Title 28 USC 1338* Once you 
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EXHIBIT F - LETTER OF KIRSCHSTEIN, KIRSCHSTEIN, OTTINGER 
AND FR/voiK DATED JANUARY 27, 1969 TO BERGNER AND 
BERGNER 


MORRIS KIR3CH9TCIN 
OAVIO B KIRACHSTKIN 
BERTRAM OTTINOER 
BERTRAM FRANK 


KrHSCHSTEIN. KlHSClISJKIN, OrTINOUH tx 1 'hANK 

ATTORNEYS ANO COUNSELOR* AT LAW 
PATENT TRADE MARA ANO CORYR.OHT CAUSES 
>0 EAST 41U STREET 
NEW TOAK.N.Y. IOOIT 

- flOSS 

PHONE MURRAY HILL 7( 

lisOT 


Cableaoorebb 
AIRBmMOR, N(n voi 


January 27, 1969 


Bergner & Bergner, Esqs. 

11 Park Place „ 

Nev. York, New York 

Attention: Gerald Blum, Esq. vy/fr-• i, 


Re: PERMADENT PATENT 3,05?.982 

Dear Mr. Blum: 


Some time back you raised a question of title as 
to Patent 3,052,982 issued September 11, 1962. Originally, the 
question was raised by James Magee, Jr. in a letter of November 7 
1968, to Brian Jones, Esq. of Hogan and Kelleher. 


The problem briefly phrased is that Permadent 
jg anufacturinq Corporation acquired title from Permadent Products 
Corporation of certain patents and applications in an assignment 
executed July 22, 1959. Included in this assignment were the 
inventions described in applications Serial Nos. 348,838 and 
479,804. These two applications apparently never matured .ito 
paten's. We gather that they were abandoned. 1 


Subsequently, a Patent, 3.052,982, issued to 
Weinstein et al, the inventors. This patent Contained the 
disclosures of the two earlier applications. However, the 
patent was not assigned to Manufacturing but was assigned to 
Products subsequent to issuance of the patent. We have corresponded 
extensively with the Patent Office on this matter and we have had 
our Washington associate press the Patent Office for a satisfactory 
explanation. ... • * 
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JilRSCIISTEIN, KlRSCllSTEIN. OfTlN': ( & FRANK 
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Gerald Blum, Esq. 


January 27, 1969 


This was not sufficient so we hired the services 
of a Mr. Carl Levy, who formerly was in charge of the Assignment 
Branch in the Patent Office and who now is a consultant on patent 
assignment matters. The result of all of this is as follows. 

Firstly we ordered a copy of the Patent Office 
history of Patent 3,052,982 to see whether we could get some 
information from that. A copy of this is enclosed. 

We call your attention in particular to the second 
sheet which is a cover letter of October 15, 1959 from Mr. Rubens 
to the Patent Office. In this letter Mr. Rubens says that of the 
26 claims in the application, which ultimately matured into 
Patent 3,052,982, every claim either was taken verbatim from 
patent application 348,838 and 479,804 or was derived from a 
claim taken verbatim. Inasmuch as Manufacturing owned the 
invention of these two serial numbers, there should be no question 
but that they own the same invention which appears in the corres¬ 
ponding claims of Patent 3,052,982. Moreover, at Mr. Levy's 
suggestion, we importuned the Patent Office into issuing a digest 
of the assignment record which would make a reference connecting 
issued Patent 3,052,982 with applications 348,838 and 4*. 9,804. 

We enclose a copy of a certificate we obtained to that effect, 
the same being dated January 16, 1969. 

There is an unfortunate rule in the Patent Office 
in connection with assignments which directly applies to this 
case. It is that if a second application is filed which discloses 
the same invention as that of a preceding application which was 
assigned, the second application will automatically be assigned 
to the same party. But there is an exception which covers the 
present set of circumstances. If a second application is filed 
which differs in some tiny detail from a previously assigned 
application, the second application will not be automatically 
assigned. We might mention in passing that none of this would 
have occurred if, as we had originally suggested, we had been 
allowed to conduct the prosecution of the earlier applications. 


'W 
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Gerald Blum, Esq. 


January 27, 1969 


„ To be very technical, if a second application is 

a continuation" of an earlier assigned application the 
application will be automatically assigned to the u'ame party 

iL^art" cf r an an f', lf 3 Se ° 0n,i application is • "continuation- 

\ t £ earlier assigned application, the second application 
. ^ 11 ,—• be automatically assigned, it is the "in-part* which is 
the kicker, it means that there is some difference, whether it be 
large or small, between the two applications and this difference 

::i£lr ered by the ° riginal Therefore, the second 

application is not automatically assigned. 

However, by virtue of the certificate we have sent 
you and by virtue of the Rubens letter we have sent you, it would 

natent eaS n? * Cle “ that Manufac turing is the moral owner of the 
h J course ' thls 13 enough. Manufacturing wants to be 

the record owner. To dc this you would have to ask Products to 
assign the patent to Manufacturing. You can imagine how far you 
would get with such a request. Y 

Nevertheless, the formal demand ought to be made. 
Thereafter, if it is refused, you have two choices. One is to 
sue Products to force an assignment. As we see it Products would 
have no defense The other is, if there is an infringement, to 
bring suit as plaintiff alleging equitable ownership of title and 
making Products a party defendant. 

The second course of action is the one we would 
suggest because if there is an infringement, you can combine 
e infringement cause with the other and demand a transfer of 
title. Businesswise it will save a good deal of time and 
eliminate waste motion. 

We assume that there is nothing further that need 

tn at J? reS ! nt S ° We are enclosin 9 a bill for our services 

, . Th * s does not delude a charge we still will have to 

hr fV 0 * What WG WlU bG bUled ^ our Washington associate 
and by Mr. Levy. Hence, there will be a further bill subsequently. 

Very truly yours, 

KIRSCHSTEIN, KIRSCHSTEIN, 
OTTIN€ER & FRANK 


BO/ls 

Enclosures 

#7079 
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OPINION OF PLATT, D.J., DATED JULY 24, 1974 (FILED 
JULY 25. 1974) 


\ 


j UNITED STATES DISTRICT COURT 
I EASTERN DISTRICT OF NEW YORK 




-- - -x 

BRIAN S. JONES, as Receiver for 

FERMADENT PRODUCTS CORP., 74 C 467 

Plaintiff, Opinion 

-against- 

CERAMCO, INC., a Corporation of the* July 24, 1974 

State of New York; H. GORDON PELTON, * 

IRVING KLAUS, JOHN H. LEATHERMAN, 

NORMAN LEVINE and LEON L. COHEN, 

Defendants. 


I! PLATT, J. 

I 

Defendants move to dismiss the complaint herein 
contending that the first claim for patent infringement is 

;! barred under the doctrine of estoppel and laches and the 

|i second claim for breach of confidential relationship oy 
defendant employees with the plaintiff and misappropriation of 

ij 

j plaintiff's trade secrets is barred by the New York statute 

; i of limitations and also by the doctrine of equitable estoppel 

ij 

■j and laches and further that plaintiff has no trade secrets 
because any and all of the same have been publicly disclosed 
in plaintiff's patent issued and published on September 11, 

;• 1962. 


•| 







With respect to the first claim. It Is undisputed 
that the patent claimed to be Infringed was Issued and 
published on September 11, 1962 and that plaintiff's action 
for such Infringement was not commenced until March 22, 197^> 
over eleven and a half years later. 

With respect to plaintiff's second claim. It Is 
conceded that the five individual defendants left the 
plaintiff's employ in April of 1959 and founded the defendant 
CERAMCO, INC. which company thereafter competed directly with 
the plaintiff by manufacturing, selling and distributing the 
same material as used in plaintiff's tooth construction. 

Plaintiff further alleges in his second claim in 
his complaint that the individual defendants conspired prior 
to leaving plaintiff to commit industrial piracy and that 
shortly thereafter and as a consequence of defendants acts , 
plaintiff'3 business diminished, plaintiff filed a Chapter /.I 
petition in bankruptcy and defendants' corporation's business 
profited and was sold to Johnson and Johnson. More spe¬ 
cifically in this connection, plaintiff alleges that defendant 1 , 
wrongfully appropriated plaintiff's trade secrets, wrongful1 
removed and converted plaintiff's information, documents ana 
materials to their own use, abridged their contractual and 
fiduciary obligations to the plaintiff, appropriated plaintiff' 
inventions, performed additional acts of unfair competition 
and have been unjustly enriched by reason of their malfeasance. 
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On March 9, i960, MANUFACTURINO served notice of 

| termination of arid agreement to take effeot 60 days there- 

* 

' after. On May ?, i960, PRODUCTS filed a petition In the 
U.S. District Court for the Southern District of New York 

1 1 

i under Chapter XI of the Bankruptcy Act "and for all practical 

1 

| purposes the operations of PERMADE.NT PRODUCTS CORP. ceased 

| at that time''. 

I 

ii 

Thereafter, on October 4, i960, an attorney actinj 

ii 

!j for creditors-of PRODUCTS filed a lawsuit attacking the 1959 

j 

1 ) 

bulk sale transfei made under the agreement between PRODUCTS 
and MANUFACTURINO and on April 6, 1961, plaintiff was appointed 
the Temporary Receiver of PRODUCTS which appointment was 
attacked and not made permanent until April 1, 1963. 

The action to set aside the bulk transfer was 
jj prosecuted successfully through the Court of Appeals of the 
State of New York and an order was entered directing that 
all assets be retrrnsfened back to the plaintiff as Receiver. 

As a result thereof a stipulation was made and entered 

V 

jt 

between the parties and others which was ultimately approved 
! by order of the Supreme Court, New York County, entered or. 

•j May 25, 1966. 
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I ^ 

J • 

j A11 of these acts Initial?y took place In 1959 and i 960 but 
plaintiff maintains that the defendants wrongs are "a con¬ 
tinuing tort" with respect to which -plaintiff is entitled to i 
relief. 1 

I | 

As to both claims, plaintiff contends that slnee the 
j act b of the defendants "materially contributed to the demise 
of Permadent Products Corp., and as a result thereof, the 
|| Cha Pter XI petition was filed," defendants should net profit 
from their wrong doing and hence the doctrines of estoppel 

and laches should rot be held applicable to plaintiff's 
claims herein. 

In defense of plaintiff's delay as Receiver in the 
commencement of this action against violation of plaintiff's 

|j V* tent trade secret rights, plaintiff claims the existence 
of a cloud on his title to the patent in suit until April 20, 

1972 , and sets forth the following facts in support of such 
j! contention. 

PERMADENT PRODUCTS CORP. was founded in January, 

1953* by John Weber under the original .iame of PERMADENT 
LABORATORIES AND PERMADENT PRODUCTS and was renamed in 1956 . ' 

A year later in 1959 PERMADENT PRODUCTS CORP. ("PRODUCTS") 
entered into an agreement with PERMADENT MANUFACTURING CORP. ’ 

■ ("MANUFACTURING") by which the latter acquired all the assets 
j of 83id PRODUCTS in return for an agreement in which 
| MANUFACTURING would manufacture and PRODUCTS would sell dental 

supplies and in whioh both parties would share income derived 
from such manufacture and aalea. 





5 


It Is significant at this point to note that from 
and after this date there appears to have been no impediment 
to the Receiver's prosecution of its-second claim herein 
l|(the trade secrets claim) except for the Receiver's alleged 

|i 

il lack of funds to do so. 

It 

With respect to the patent In suit No. 3 , 052 , 982 , 
the Receiver maintains that it is based upon an application 
filed on October 15* 1959* having Serial No. 846753* and that 
that application was assigned by the inventors to one 
Abraham B. Weinstein ("Weinstein") who in turn assigned the 
patent after it was issued on Septembe. 11, 1962 to PRODUCTS. 
Application 846753 was in large part, the plaintiff claims, 

, based cn two prior patent applications filed in the United 
|States Patent Office having Serial Nos. 479804 and 348838. 

■i 

I The inventors cf the earlier applications were identic:.! to 

the inventors in the application with Serial No. 846753 which 

I 

allegedly matured into the patent in suit. These inventors 

i] 

| in the earlier application Nos. 479804 and 348838 in an 

! agreement iated July 22, 1959* assigned their rights to 

| 

Weinstein who in turn assigned his rights therein to 
MANUFACTURING• 

As a result of these transfers, one to PRODUCTS and 

the other two to MANUFACTURING, the Receiver claims that there 

I 

I existed a cloud on his title to the patent in suit so that he 
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i 

; 

could noc assert title lr. seeking to enforce the rights of 
j PRODUCTS. 

In support of these contentions In this respect 
the Receiver points out that "subsequently David Bromberg, 
j Trustee in Bankruptcy for the Estate of Weinstein, asse* ted 
, that the transfer of title by Weinstein to PRODUCTS of the 

f 

j patent in suit was defective and threatened to contest title" 

i! 

and to two letters from attorneys dated respectively 

November 7, 1968 and January 27, 1969, confirming the ex- 

I iotence of the alleged cloud on the Receiver '3 title to the 
* 

i patent in suit. 

As a consequence of all of the foregoing, the 
1! Receiver avers that he entered into settlement negotiations 
■i with all the interested and aggrieved parties "so as to 
effect proper title and be able to enforce all rights of" 
PRODUCTS and these negotiations resulted in settlement 

. ! 

agreements which were approved by an order of April 20, 1972 
|j of the Supreme Court, New York County, which finally conferred 

•I 

on him on that date "free and clear title to the patent in 
suit". 

i 

.1 

i 

In view of the foregoing, the Receiver maintains 

| 

that he has "acted in a most diligent fashion in seeking to 
jl- enforce the rights of PERMADENT PRODUCTS CORP., Including 
; those rights assignable to the patent rights, both 

i! 

United States and foreign, and to the trade secret rights and 







» . » 


A 


? 


)» 
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7. 

also as a result thereof he was "successful In arranging of 

I 

| the financing of protection" for all 3uch rights. 

While the Court is mindful of, and troubled by, 

I 

the amount of time that has elapsed during which no action hoj 
been taken against the alleged Infringers, nonetheless the 
•j Receiver's problems and difficulties In perfecting clear 

i| 

title to the patent in suit appear to have been substantial 

and real and he was moved with reasonable dispatch since his 

: i 

it 

.! title has been perfected and cleared. Taylor Engines, Inc . 

•i 

ii v. All Steel Engines, Inc ., 92 U.S.P.Q. 35 (9th Cir. 1951)> 

. 

| v. Bohn Aluminum & Brass Corp ., 4? U.S.P.Q. 132 (E.D. Mich. 193'J 

!| 

J; Skinner v. Dow Chemical Co., Inc ., 85 U.S.P.Q. 191 (E.D. Mich. 
1950). Accordingly, this portion of defendants' motion is 

1 

i; denied. 

As indicated above, however, the same does not holti 
true with respect to the second part of defendants' motion 

*! 

.1 

j! addressed to the trade secrets claim. Here the alleged v.ronj 
occurred in and shortly after April of 1959. A whole year or 
1 more elapsed before PRODUCTS filed its petition and Chapter .:i 

ii 

ji during which no steps were taken to restrain the alleged 
wrongdoers. Moreover, from and after May 25, 19^6 the 
Receiver was free to serve and file a summons and complaint. 

His claim of lack of finances to institute such an action 

I • 

il is not an excuse for inaction for a period of eight additional 
years. 

n _ 











A 


■ 

*1--- 

JA81 


1 

1 


The New York statute of Limitations (threa years, 
for injury to property CPLB Section 214(4) and six for 
contractual obligations express or‘implied GPLR Section 21*(2)) 
appear to be a complete bar. Monolith Portland Midwest Co. v. 
Kaiser Aluminum. 407 F.2d 288 (CA 1969 ); Shatterproof Glas s 
Corp. v. Guardian Qlass Co .. 322 F. Supp. 854 (D.C. ‘Mich. 197''; 
E.I. duPont de Nemours Powe~ Co. y. Masland , 244^ ILS. 100; 

Epg« eln v. Dennison Mfg Co .. 314 F. Supp. 116 (D.C. S.D.N.Y. 

1969 ); Heyman v. Ar. Wlnorlch, Inc .. 325 F. 2d 584 (CA 2 , 1963). 
But compare Sachs v. Cloett Peabody & Co .. 177 Miac. 695 , 

31 N.Y.S. 2d 718 reversed on other grounds 265 App: Div. 497 , 

39 N.Y.S. 2d 853; General Precision, Inc, v. Ametrek, Inc. , 

274 N.Y.S. 2d, 340; Koehrlng Co. y. Hat 1 ! Automatic Tool C o., 

150 U.S.P.Q. 777. But even if they are not, the claim should 
be barred under the doctrine of equitable estoppel and lacr.ec . 
Defendants* motion to dismiss the second claim of the complaint 

r 

herein is therefore granted. 


Settle Order on notice. 


I /■ 

► / C lvU* 


■ i'x tf 

UTSTiny 
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ORDER OF PUTT, D.J., DATED AUGUST 27, 197% FILED J*8j 
AUGUST 28, 197% 

Oi THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


BRIAN S. JONES, m Receiver for 
PERMADENT PRODUCTS CORPORATION, 

Plaintiff, 


CERAMGO, INC., a Corporation of tha 
State of New York; H. GORDON FELTON, 
IRVING KLAUS, JOHN H. LEATHEHMAN, 
NORMAN LEVINE and LEON L. COHEN, 

Defendants. 


Civil Action Mo. 
74 C 467 


ORDER 

Defendants having moved to dismiss the first and 
second causes of action stated in plaintiff's complaint 
relating to patent infringement, and breach of a confidential 
relationship and trade secret misappropriation, respectively, 
and the motion having been argued before the Honorable Thomas C. 
Platt on June 28, 1974, and Dor. K. Harness, Esq., Counsel for 
Defendants, having been heard in support of said motion, and 
Peter L. Berger, Esq., Counsel for Plaintiff, having been heard 
in opposition to said motion. 


NOW, upon the papers previously filed and served and | 


argument. 


IT IS HEREBY ORDERED that defendants' motion to dismiss 


the first cause of action is denied, and defendants' motion to , 

I 

dismiss the second cause of action it granted. 


United States District Judge 


Dated: Brooklyn, New York 
August , 1974 


* 


( 


3 









ANSWER OF DEFENDANTS FILED OCTOBER 4, 1 974 JA g 3 
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 


BRIAN S. JONES, as Receiver for 
PERMADENT PRODUCTS CORPORATION, 


Plaintiff, 



v. 


Civil Action No. 

74 C 467 

Before Judge Platt 


CERAMCO, INC., A Corporation of the 
State of New York; H. GORDON PELTON, 
IRVING KLAUS, JOHN H. LEATHERMAN, 
NORMAN LEVINE and LEON L. COHEN, 

Defendants. 


ANSWER 

Now come defendants, Ceramco, Inc., H. Gordon Pelton, 
Irving Klaus, John H. Leatherman, and Norman Levine, and 
through their attorney answer the Complaint herein as follows: 

1. Defendants admit that this Court has Juris* 
diction with regard to the First Cause of Action set forth in 
the Complaint relating to patent Infringement, but in view of 
the Order of the Court filed August 28, 1974 dismissing the 
Second Cause of Action set forth in the Complaint defendants 
deny there is any jurisdiction of this Court for the Second 
Cause of Action or any action relative to unfair competition. 

2. Defendants do not have sufficient knowledge 


regarding the allegations of paragraph 2 of the Complaint to 
admit or deny the same and leave plaintiff to his proofs. 


i 
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3. Defendants admit the allegations of paragraph 3 
of the Complaint. 

4. Defendants admit the allegations of paragraph 4 

I 

of the Complaint except that they deny that H. Gordon Pelton is 
a stockholder in Ceramco, Inc. 

5. Defendants admit the allegations of para^ aph 5 
of the Complaint except that they deny that Irving Klaus is a 
stockholder of Ceramco, Inc. 

6. Defendants admit the allegations of paragraph 6 
of the Complaint except that they deny that John H. Leatherman 
is a stockholder in Ceramco, Inc. 

7. Defendants deny that Norman Levine is treasurer 
of Ceramco, Inc. and is a stockholder of Ceramco, Inc. but 

-a 

otherwise admit the allegations of paragraph 7 of the Complaint 
except that Norman Levine is no longer an employee of Ceramco, 
Inc. 

8. Defendants admit that Leon L. Cohen was an 
original founder of Ceramco, Inc. but otherwise deny the 
allegations of paragraph 8 of the Complaint. 

9. Defendants deny that Ceramco, Inc. m«kes, uses 
and sells any materials in violation of any rights granted 
under U.S. Patent No. 3,052,982. Defendants admit that the 
material manufactured and sold by Ceramco, Inc. is specifically 
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used by assemblers In the making of fused porcelain-to-metal 
teeth. Defendants deny any acts of patent infringement, 
industrial piracy and unfair trade practices. 

10. Defendants admit that U.S. Patent No. 3,052,982 
issued to M. Weinstein et al. on September 11, 1962 on an 
application filed October 15, 1959 by M. Weinstein et al., but 
deny that such patent was duly and legally Issued. Defendants 
do not have sufficient information as to the ownership of said 
patent to admit or deny such allegations and therefore leave 
plaintiff to his proofs. 

11. Defendants deny the allegations of paragraph 11 
of the Complaint. 

12. Defendants deny the allegations of paragraph 12 
of the Complaint. 

13. Defendants admit that at least certain of 
defendants had j.rior knowledge of the patent in suit but deny 
that any notice of the same was received from plaintiff. 

In view of the fact that the Second Cause of Action 
recited in the Complaint has been dismissed by the Court, no 
answer is required to paragraphs 14 through 29 of the 
Complaint. 
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Further answering the Complaint defendants allege 


that: 


14. The patent in suit is invalid for failure to 
comply with all the provisions of the Patent Statute, 35 
U.S.C., and soecifically but without limitation, Sections 102, 
103, 111 and 112. 


15. Defendants have not infringed any valid claims 
of said patent in suit as a result of any of their activities. 


16. Defendants H. Gordon Pelton, Irving Klaus, 

John H. Leatherman and Norman Levine, either are or were 
employees of Ceramco, Inc. and have not thesiselves manufactured, 
used or sold any product or carried out any method which 

could be considered to be an "infringement or contributory 
Infringement of the patent here in suit. 

17. Plaintiff has by its conduct in the United 
States Patent Office prior to the issuance of the patent in 
suit so limited the claims of said patent in suit that he la 
now estopped to charge any of defendants with infringement of 
any of the claims of said patent. 


18. Because Plaintiff waited over 11-1/2 years to 
sue defendants for the alleged Infringement of U.S. Patent No. 
3,052,982, and despite plaintiff's prior knowledge of defen¬ 
dant? ' accused acts, defendants were led to believe that 
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plaintiff would not attempt to eue them for infringement of 
said patent and by reason thereof defendants changed their 
course of conduct and expanded their business, therefore, 
under the Doctrine Of Equitable Estoppel and Laches 
plaintiff's First Cause Of Action recited in the Co^>laint 
should be dismissed. 

WHEREFORE, defendants pray that this Court dismiss 
the First Cause of Action of the Complaint and award defendants 
their costs, attorneys' fees and such other relief as this 
Court may deem just. 


CERAMOO, INC., H. GORDON FELTON, 
IRVING KLAUS, JOHN H. LEATHERMAN, 
and NORMAN LEVINE 


Harold E. Drawn 

Morgan, Finnegan, Durham & Pine 

345 Park Avenue 

New York, New York 10022 

(212) 758-4800 

Attorneys for Defendants 


Of Counsel: 

Don K. Harness 
Harness, Dickey & Pierce 
1500 N. Woodward Avenue 
Birmingham, Michigan 48011 
(313) 642-7000 

Herbert I. Sherman 

Harold L. Warner 

Office of General Counsel 

Johnson & Johnson 

New Brunswick, New Jersey 08903 







MOTION »Y DEFENDANTS FOR RECONS IOEMTION FILED NOVEMKR 14, JA88 

1974 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


BRIAN S, JONES, at Receiver 

for PERMADENT PRODUCTS CORP., 

Plaintiff, 


v. 


CERAMCO. INC., a Corporation of 
the State of New York; H. GORDON 
FELTON, IRVING KLAUS. JOHN H. 
LEATHER MAN. NORMAN LEVINE, 
and LEON L. COHEN. 

Defendant a. 


Civil A+tlon No. 74 C 467 
"Before Judge Platt" 


MOTION FOR RECONSIDERATION OF 
COURT'S DENIAL OF DEFENDANTS' 
PRIOR MOTION TO DISMISS THE FIRST 
CAUSE OF ACTION_ 


Now come defendants and move this Court to reconsider 
its denial of defendants' prior Motion To Dismiss The First Cause 
Of Action in this matter. 

The grounds for this motion are as follows: 

The Court denied defendants' Motion To Dismiss The 
First Cause of Action on the ground that plaintiff had problems and 
difficulties in perfecting clear title to the patent in suit and had 
moved against defendants with reasonable dispatch since his title 
had been perfected and that therefore there was no laches or equitable 
estoppel as to the First Cause of Action. In denying defendants' 
motion the Court apparently was not fully apprised that neither 
plaintiff nor any of his assignors had given any notice of infringement 
to defendants from the date the patent in suit issued (September 11. 
1962) until the Complaint in this suit was served (April 9, 1974) and 
that therefore under the law laches and equitable estoppel bar pin intiff 
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rom any relief and furthermore baaed on the allegations in the 

Complaint and documents filed by plaintiff in opposition to defendants' 
motion as well as additional documents filed herewith, it ia clear 
that plaintiff was as aware in 1962 a. it was when it filed the Com¬ 
plaint herein as to defendants' accused activities. Also, under the 
law plaintiff had not only the right ba the duty to assert the patent 

in suit against defendants many years ago even If his title to the 
patent was not fully clear. 

Defendants' brief in support of this motion is attached 


hereto. 


Respectfully submitted, 

MORGAN, FINNEGAN, DURHAM A PINE 


Of Counsel: 

Don K. Harness 
Harness, Dickey & Pierce 
1500 N. Woodward Avenue 
Birmingham, Michigan 48011 
(313) 642-7000 

Herbert I. Sherman 
Office of General Counsel 
Johnson A Johnson 
New Brunswick, New Jersey 08903 


John C. Vassil -- 

345 Park Avenue 
New York, New York 10022 
(212) 758-4800 
Attorneys for Defendants 




EXHIBITS ANNEXED TO FOREGOING MOT I 


3 *==== 
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>.-«i». ., ; : m' r i. V - ' '.iff >,’ »iriuL s --wV*i‘r. 


EXHIBIT C - ARTICLE ENTITLED "PORCELAIN 
VENEERS BONDED TO PRECIOUS METAL 
CASTINGS" 

Porcelain Vvneen—Yol. 26 , \o. II, 1060 6 S 7 


(2) immediate filling of the three 
canals, 

(3) excision of the palatal root (where 
it joins the crown) with a fissure 
bur, 

(4) packing of the area with surgical 
pack for two weeks, and 

(5) reduction of the lingual bulk of 
the crown to permit a measure of 
t*J**.'c r.'?fsagc to be supplemented 
b; cf’tr-men! "guni brushing". ■ 

Figure ! from the first case shows the 
three canals filled and the area of osteitis 
around the apex of the palatal root. 

Figure 2 shows the area a month after 
excision of the palatal root. The second 
mo)ar was removed because it was grossly 
extruded due to the loss of the lower 
second molar fifteen years before. 

Figure 3 from the second case also 
shows radiolucency at the apex of the 


other palatal root. In this case, because . 
the patient reported suppuration for over¬ 
eight years, the palatal root was excised 
first to examine the bone covering the 
lingual surfaces of the buccal roots. It 
appeared adequate and so the two buccal 
canals were filled at once. Because the 
apex of the mc-io-buccal root could be 
reached with a Wo. 2 file only, the file 
was restcrili/ed, dipped in canal cement, 
forced into place and the end twisted off 
to remain as the apical filling of the canal. 

Figure 4 shows the area four months 
after excision. 

In both cases, the transition from the 
p Tulc-nt, tender, swollen, hypcracmic 
tissue that surrounded the removed roots 
to the firm, pink, stippled mucoperiosteum 
covering the palatal bone of the buccal 
roots was a gratifying sight 

208 Medical-Dental Bldg. 


ruiceiutii Veneers Bonder! to Frer.iotK Tvierai f.a=t>n<r«* I 

° •- • • • r 



JOHN F. JOHNSTON, D.D.S., F.A.C. 0.**, Indionapotii, Indiana 


‘ • • *. 

. V ; ‘ ;• 




Bonded poic-Mvin vene-rrs, exclusive of 
the porcvl'in biidges fabricated around 
platinum alloy frames, have been used 
and accepted by the dental profession for 
approximu: !;. five years, although as long 
•-- - tort-lived technique 1 was 


»Por*on. m.-.c- by KlMj. 1 t: fpcctal ISCOT. cold 
supplied by Adcrcr Cunptnv. 

•P»l*r rtcJiiTit J the Biennial Kcf-ohtr Coutse. 
Faculty Doii!l»:»y, University of Alberta. Sept. 
• -S. IW). 

••rioliifur :•:*.«! Cloimirn, Dept. of Cro\-n one! 
Bridge a«i«f f*. MmI Denture ProChodwntics, In¬ 
diana •!(> School of Dentistry. 


introduced. Develop-.■•J as a replacement 
for resin veneers, they have been highly 
satisfactory in some lcspccts, partially 
successful in others, and frustrating to the 
rank and file of the profession and to 
many of the technic:.-ns. In 19iW. Lyon, 
Cowgcr, Woyc! , un.l Miller"* con¬ 
cluded that •!! ;iv • .• i>!(» >l«i-porcelain 
systems have i:*:.--:<.:u v.i:'thnesses which 
limit their appli.atic-r.. Thai conclusion Js 
true today. 

Restricted application has been due in 
part: 


rC*75fCC.- 
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a) to individual manufacturers groping 
for the impossible instead of resources 
being pooled to effectively can y on 
adequate research; 

b) to the recent almoat-univcrsal use of 
resins which seemingly made it un¬ 
necessary to train dentists and techni¬ 
cians in the intricacies of ceramic tech- 

. niques; 

c) to the reluctance of dentists and tech¬ 
nicians to concentrate on learning how 
to handle and cope with the vagaries 
of the materials; 

d) to the disappointments engendered by 
over-zealous advertising and promotion 
conducted by some laboratories and 
manufacturers; and 

e) to the supine aceptance of inept work¬ 
manship by an alarmingly large seg¬ 
ment of the profession. 

In the preface of his text, "Partial Den¬ 
ture Construction,” McCracken 1 ** -ays: 

“ as long as the technician accepts 
inadequate material from the dentist, rind 
the dentist is willing to p'acc an inade¬ 
quate product in the patient's mouth, the 
quality of removable prosthetic apolianccs 
will continue to be, as i: all too frequently 
is, a far poorer service than the dentist 
and the technician together are capable 
TCP'Win* M 

This statement applies equally well to 
veneered crowns and bridges, whether the 
veneer he resin or bonded porcelain. 
(Resin veneers, user’ v ••• r.-.c discretion 

and fabricator! .v V on at*! 

continue to give : l.'.c service. They 

should not be subjvrtcd ; r> scorn oven by 
the faddist or the- unwilling worker.) 

In Dcccmbd^ It).-*. f;.-cck*:r« 5 * gave 
a clinic before the Greater New York 
Academy of Prosthodor.tics, in which he 


technique. (Penr.adant) was br;up:r 
this.one .employing an extreme**-..» -si 
fusing alloy and a high fur>.; ~z — r-- 
Prior to these clinics, a carx.:-.-.—t 
number of restorations rr.aie fr.nr. u- 
combination, both singlo-ur..: ana a; ta¬ 
bled bridges, had beer, p.ireb r ~e 
mouth. It is believed that •_>.« f.r«* ■nr* * 
bonded, porcelain veneer crovra. fancaaasi 
from materials., with whim re.s:i~ar ch¬ 
ance had been achieved, was p jeta n-iz 
upper lateral inctsor early in lido. :f 
July 1990, even though It hid beer saa-j-i 
with a check in the veneer. i; wa; aril r. 
the mouth, intact. 

All of these materials - ere terror 
some manner in a number :1 acrurrs by 
the Bureau of Standards, er.d ry rher 
testing companies These rests vers re¬ 
signed to show: 

a) comparative strength of the pxrsizs 
employed, 

b) adequacy of the bonding f\=jrt±r 
mechanical or chemical... 

c) resistance to corrosion in tie aru en¬ 
vironment, 

d) fit of the castings, 

e) resistance of the alloy ro cfeiarrrdcc. 
and 

f) reactions in the mouth dulds 
Of the three, alloys referred ?n. 

manufactured by »ne J. sy ~-..-. ir -.-. y 
could be cost to any desire-; ry 
equipment ordinarily found in :n* :•»rrsi 
office laboratory. The other gr’.d re¬ 
quired a hotter dime nr.d —•»••• 

ments, unu it was mers cn*'.-. u.~ :: 

a predetermined f-t. The 
fusing alloy was not ads p u b is — 
techniques or equipment r. r.::h rr_n re 
placed in the dc-.v.al office nnd rrcs-t. ;e:t- 
ly was sold to and used by -1 

laboratories only. 

The outhor-hasbcen privileged rr »■ —*— - 
ine many crown* and br.:;B -Gu. -nr. 
high fusing Pormadent alley, b?e r sxet 
and-uvthe mouth, end has r’.-.ntco n*‘X<‘.r 
that these castings did nr*. f.\ T*r~.rer 
this was owing to faulty '.i-chrur.je :t zs 
characteristics of the alloy s_-.i.'sr n- 
vcstmenU, is not known. 


i 


I 


i 


i 
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The solders which were design*. to be 
used with these alloys were of -.**ssily 
made v/ith altered percentages a/ with 
no base metals. They were alugi.hh, oxi¬ 
dized easily, and were quite exasperating 
to use. The joints produced were frequent¬ 
ly faulty. 

The Ncy alloy (Ncy-Oro P-9) and 
porcelain, arc still available but both the 
formula of each and the fusing and firing 
ranges of the .-..'lay and ,-orcrlain r*.ny be 
eHer*'d. There i* assurance, however, from 
responsible jkmjom* connected with that 
company that they do not anticipate with- 
v .awing from the bonded porcelain veneer 
field. The integrity of the J. M. Ney Com¬ 
pany makes this good news. 

The NuDent alloy and porcelain are 
available now ti,rough only two or three 
commercial laboratories. The- Permadent 
Company, following some radical changes 
in-both alloy and porcelain,-is in recess at 
. the-preoent lin e or out of business. 

Probably the- mon popular technique 
today, at least in the eastern half of the 
United States, : thru which uses Coramco 
porcelain on r.n alloy manufactured by 
both the J. Jr leak© and Aderer Com¬ 
panies. Ccramvo porcelain is being pro¬ 
duced by a ore, ~n ,~tf man fnrmerlv accn- 
cJated with the P . ..dent Company. The 
alloy. (Cer&rico .“Co 1 i. developed through 
research conducted by <hese same men, in 
association v.v i J«.-!<r.ko and Adcrcr, is 
compatible v/ith the porcelain; that is, 
-their coefficients of expansion arc in bal¬ 
ance with slight. p:-:determined excess in 
—the alloy. 

Two high naPcdjur.i-contcnt alloys, and 
accompany;-.-.g porcelains, are known as 
Ccramicast end Microbond. These alloys 
require special equipment for fusing and 
casting, and the por-.rlains which bond to 
them arc in the high fusing or neat-2400* 
range. Once again the major problem is 
or.c of making castings which fit. Also, 
the grey colour of the alloys is not pleas¬ 
ing. 

Ticon. a chrome-cobalt alloy developed 
by the Ticonium Corporation, is being ad¬ 
vocated for use with several porcelains. 


The author has seen no castings or res¬ 
torations made using this material. 

At Indiana University, 4V4 years were 
spent doing clinical and laboratory re¬ 
search on the Ney product. These con- 
clusions (,, were reached: 

(1) that it could be cast to any type of fit 
which the operator desired by using 
crislobalite and control powder in¬ 
vestments and a gas and air blowpipe. 

(2) in the testing laboratory rr.d in the 
month, it demonstrated the physical 
properties of a type *‘C" crown and 
bridge gold. 

(3) it could be polished to a very high 
lustre. 


(4) it did not larnish readily. 

(5) soldo ing is not easily accomplished. 

(6) the bonding was predominantly 
chemical. 

(7) if a vacuum-fircd veneer is to be built, 
castings of Ney P-9 gold should be 
degassed, either by heat or by va¬ 
cuum, at a temperature 50 to 100* 
above the fusing point of the porce¬ 
lain. The oxide on the surface to be 
veneered can be removed -without 
contamination. 


(8) rigidity of the- metal is mandatory. 


'*6-*/* in the- testing IsbvtSiuijr, iiti» 


porcelain showed a Mtic better, although 
not significantly belter, results. Eonding 
was .particularly good, even when tested 
with radioactive isotopes. Only when the 
firing was done in a vacuum furnace was 
there any evidence of penetration.' 7 ' 


The Ney parcel..in i> a low fusing 
porcelain,-with ;n:-'t\ af ;h«» advantages, 
as well as the disadvantages, of such a 
material. Handling characteristics are 
average. Shading has been a problem— 
still is to a less. r degree—and there con¬ 
tinue to be occay.c.-.jliy some inconsisten¬ 
cies in the resuli.-. It 1 no...- fc-lt that those 
inconsistencies * ■, tvi .-nine extent, to 
the porcelain i; •. . ; t 'i mod to vary 
slightly from jar to ,..e, and also that the 
fired pigments in tl •- opaques are erratic 
and sometimes there i ■ e staining from 
the copper oxide which develops on the 
metal. 




-at wiovmM 







JA93 


660 Tht Journal 0 / the Canadian Dtnial Association 


These idiosyncracies could bo overcome 
or prevented, (or the most part, when one 
has used the materials long enough or 
frequently enough to understand their re¬ 
quirements. To date, we have produced 
something short of 1,000 veneered units, 
many of which we consider most comple¬ 
mentary to their environment. Clinically 
most of these have been placed in anterior 
segments, bicuspid to bicuspid, some be¬ 
tween natural teeth, and they satisfy al¬ 
most all aesthetic demands. There have 
been numerous cases, however, although 
on a percentage basis this is not high, 
where we have been unable to produce a 
veneer which was in harmony with the 
teeth on each side. 

The greatest criticism of the Ney-Oro 
porcelain veneer has been its lack of "life,” 
or its lack of translucency, a quality not 
inherent in the low fusing porcelains em¬ 
ployed in bonding techniques. Some have 
a faint degree of iridescence, but translu¬ 
cency as yet does not seem to have been 
produced satisfactorily and consistently in 
the low fusing range. One might add that 
translucency in facings and restorations, 
the demand for which has been foisted on 
the profession by manufacturers of arti¬ 
ficial teeth, is something which is grossly 
over-rated. 

The staff at Indiana University School 
of Dentistry, has done some work with 
Ccrr.mco and while some definite opinion 
has developed concerning these Materials 
and this technique, it. is too early la make 
conclusive statements. It was felt, however, 
that castings made from Ceramco alloy 
have a less predictable fit. This objection 
may have been overcome to a great degree 
by the introduction of a new casting in¬ 
vestment (Ceramagold), but it is doubtful 
that the last word has been said on the 
subject. To date (August 1960), testing of 
this investment seems to have been most 
empirical. 

Ceramco alloy castings must be soldered 
with caution. There is never more than 
100* difference between the fusing range 
of the solder and the fusing range of the 
casting. An oxygen and gas blowpipe must 


be used. It is an extremely critical opera¬ 
tion and the solder Is very slow to rcari 
A borax glass Is used as a flux and Is 
claimed by some technicians to serve m 
a wetting agent, facilitating the flow a! 
the solder. 

The author has seen very few ga:*i 
soldered joints; therefore, when using 
Ceramco alloy In construction of a br.iji 
or splinted units, it is advisable to cast *Jii 
joints. These -must be of such size szu 
bulk (and the same idea applies to all 
the frame) that practically total rigid.:; 
obtains. • • 

When using the Ney-Oro porcelain rtz 
eer, it has been our opinion that the zz 
supported incisal edge is very* super!: 
to that which Is backed up by a thin lay* 
of metal. 1 •** We have felt, also, that i-_T 
is essential to the longevity of this lsils: 
edge. 

Ceramco technicians maintain that tu 
in. their material is a drawback; tba*. ! 
reduces strength and that the thiri u 
possible layer of porcelain over the i: 
cisal edge and back onto the lingual *_ 
face produces the strongest veneer. Th 
author is presently in no position to *r*. 
this and must accept their conc!ufl:r 
With either material, the incisal ei*> 
should be built over rouuiivu u«!k. *_: 
sharp angles. 

Unsupported insisal edges of Ncy-O: 
porcelain have been in mouth* for z'rr 
six years with a minimum of break*. : 
far as we know, none have broker. T-: 
amco veneers have been tested clir—r— 
for approximately IB months, but r.o - 
port has been made available on the .*•-* 
ber of fractures. 

Ney-Oro opaques are made in stvtr 
shades, none of which are considered r:* 
pletcly desirable when correctly flred — 
none of which seem to have maim-' 
true shade at the completion of the ” 
needed for building a veneer. For (he 
shading experience with Ney-Oro • 
lain, a very light cream or a white c; -:. 
should be used, all shades then bc:r : - 
vcloped and standardized with th:^ ; i - 
ground. 
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Ceramco opaques come in a variety of 
(hades, also, each of which has been as¬ 
signed lo a group of shade formulas de¬ 
veloped for this technique. A much great¬ 
er bulk of opaque is used than with the 
Key technique, and application is made to 
a surface which has been roughened b v 
a stone. This is in contrast to the surface 
of the Key c .ng which should be smooth 
and burnished with a dull bur. 

The research departments at the Jelcnko 
and Adorer Companies have stated: 

(1) tlvct the s;::free which has been 
ground with a hcatlcs* stone has al¬ 
most twice the area of the smooth 
surface, and 

(2) (with which the Dentists' Supply 
Company concurs) that undercuts are 
responsible for the adherence of the 
porcelain lo the metal and aid in the 
microscopic rr mprossion which results 
from the different coefficients of ex¬ 
pansion in • he alloy, the opaque, and 
the porcelain. 

While there is a difference in the thick¬ 
ness of the opaque layers, there is a great 
similarity in the bulk of porcelain re¬ 
quired to produce a satisfactory shade. 

With ^exception, of the Key orcelain 
veneers, there has been a considerable 
-if and crocking within 

the-body.of the bonded porcelains. This 
probably can be attributed to one of sev¬ 
eral causes. 

1. There has not been a balance between 
the coefficients of expansion of the 
porcelain and the metal; 

2. There has been too rapid heating in the 
200 to t' 00 degree temperature climb of 
the applied unfused porcelain, and 
there may have been too rapid cooling 
following removal from the furnace; or, 

3. There could have been deformation of 
the metal framework. 

4. There .might have-been an-altcmpt to 
mixurnlikc porcelains; that is, porce¬ 
lains with different grain sires, seeking 
to bring about increased translucency. 
In both clinical and laboratory use, the 

Key porcelain and alloy have seemed to 
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be ideally balanced, because, using ordin¬ 
ary care, chocking hat been minimal. The 
same seems to have been true of the 
NuDent. 

High-fusing Permadent porcelain check¬ 
ed invariably. Whether the resultant frac¬ 
turing of the veneers was due to thla 
initial checking or to deformation of the 
metal is difficult to say, but'accident alone 
would not-have been responsible for the 
abnormal-rate of fracturing. 

The Ceramiciist and kllcrobond veneers, 
which the author ha? seen, upon very 
close inspection airport always have shown 
multiple checks. Since these were made 
in franchised laboratories, it is impossible 
to determine how carefully they were 
handled, but it would seem there must be 
some discrepancies in the balance between 
the porcelains and the alloys. 

Reports indicate that, when first intro¬ 
duced, Ceramco porcelain and alloy were 
prone to checking. It is.claimed, and is no 
doubt- true, .that ideal balance has been 
achieved between the porcelain and the 
alloy with the new improved Ceramco 
No. 1 gold, although recognized investi¬ 
gators have not yet done enough clinical 
work to substantiate this statement. 

One further addition to the field of 
porcelain bonded to rn»»tal might be rr.cn- 
trened before discussing ihe costing and 
firing techniques. 

The Dentists' Supply Company has de¬ 
veloped and is preparing to market a new 
pontic which they call Pontifab. This all¬ 
porcelain pontic is bonded to a core of 
metal quite similar in its characteristics 
to the metal used in the Ceramicast tech¬ 
nique. These pontics arc ground to align¬ 
ment and adaptation to the ridge and are 
joined together with a relatively low fus¬ 
ing solder. (Any acceptable solder In the 
18 or 20 carat range will suffice.) 

If well adapted to the case at hand, nil 
of the pontic contacting the ridge and all 
of the pontic which occludes with the op¬ 
posing teeth will be porcelain. It is feas¬ 
ible to rcglaze these pontics after they 
have been contoured and aligned, provid¬ 
ed the firings do not exceed 1800*F, but, 


















riyy-y'4 V,,,. 


p' • . 

ii', i'.j* 

, . ~ ** r H al 1 : 

*. !* • 

\V' Tc l ' it‘i 

• <' • 

* . EF .1 • • f, 

* ^ *i , i*v*« * • :. i • { • 

i ; ;: S,-|feftp 


, .. • ..V- . ■»*> •, >. » 

Jr *ffi V •. -V - • ' 

‘ ! ; - * 

■■•■.- •-.i'- •:■if ■'?>., • . .• 

•! ' •..«* t 

v * ‘ . V •*. t 

. *c# *. 

m- . i> : 

r ;•.V4r; . • ••*;•.• ; 

f * * ‘ - -M."W v * 

'* ■*- w • 

/ »••... *;** Vfi , . 


* ■?& 


‘ : V ‘ -i: £:i 


./. ■ •••'.. ■■ 

.. tj*v 

.;.••••: . -Vi 5-• 4 

.... -<»■.. 

;■ t/'J - 1 - ^ \ • 

!•• '•• .. •••v-mV - • 

• . • * ‘ **• <T 

' '• l . 

** • • # * 

‘ ..i.i V' • •. • 


JA95 

<562 The Journal 0 / <Ae Canadian Denial Asiociallon 


because of the type of solder used, they 
cannot be retired after the bridge has 
been assembled. 

Claim is made by The Dentists' Supply 
Company that the quality and density of 
the porcelain make it possible, in use with 
a material which they have developed, for 
the ground porcelain surfaces to be pol¬ 
ished to an adequate tissue-contacting sur¬ 
face. This calls for further investigation 
and reflection. 

Inasmuch as Ceramicast, Microbond, 
NuDent, and Goldpor techniques are used 
almost exclusively by commercial fran¬ 
chised laboratories, this discussion of 
techniques will be confined to the Ney and 
Ceramco materials. 

The Ney-alloy fuses at approximately 
1930'F while the Ccramco metal (either 
Jelenko or Adcrer) has a fusing tempera- 
. ture of 2150*F and a casting temperature 
of 2309 "F. 

The Ney P-9 gold can be cast into a 
cristobalite and control powder mould. 
Ceramagold investment, manufactured by 
the Whipmix Corporation, is suggested for 
Ceramco. A Jelenko Thermotrol is recom¬ 
mended for casting either alloy. • 

The foiii. of the framework for the Nej- 
veneers differs slightly from that advised 
for ♦he Ceramco. A shoulder and a right 
angle butt Joint arc required for Ncy; a 
champhered finishing line for Commor 

The Ccramco veneers which have been 
observed had shade discrepancies close to 
the finishing line of the porcelain unless 
the veneer was over-contoured. The ma¬ 
jority of their demonstration models are 
oversize, thus lending themselves to use 
of a bulk of porcelain which would not 
be possible or feasible in the usual clini¬ 
cal case. 

The surfaces of the castings to be ven¬ 
eered differ radically. The Ncy metal is 
not polished, but instead is brought to a 
semi-shine with a dull bur. The Ccramco 
metal is ground with a heattess stone, pro¬ 
ducing a surfyee which is definitely rough. 
It is then degassed and the surface to be 
veneered must not be touched Slight 
oxidation occurs. An oxide is produced on 


the sur/ace of the Ncy alloy during’the 
firing of the opaque, and it is through this 
oxide that bonding Is accomplished, or at 
least greatly facilitated. While an oxide 
appears on .the surface of the Ceramco 
metal, it is somewhat meagre and i: does 
not change the colour of the gold materi¬ 
ally. The manufacturers claim that soxe 
chemical bonding occurs with the forma¬ 
tion of this oxide but that the major factor 
in the retention of the Ceramco veneer U 
mechanical end that it is helped by the 
rough surface resulting from grinding 
with the heatless stone, and that it is 
further embellishod by the compression 
resulting from the greater contraction of 
the alloy. 

Opaques are applied and condtnstd in 
a similar manner, but the layc used with 
Ceramco is heavier. The initial firing of. 
the Ney opaque should not be above 
T440*F. because, with the added firing* 
which must occur in building up the 
veneer, there is some danger of over¬ 
fusing, with the resultant loss of skxde or 
a change of shade. This has beer, an im¬ 
portant contributing factor in the confus¬ 
ion regarding shade results. The Ceramco 
opuqu* Is filed until it has a rhir.y appear¬ 
ance, which occurs at approxin-u-b 
1800* F. • 

Th* veneers are added in approvr-mt*!-- 
the same way, although t.*.< > 
porcelain inexplicably will toI« rt'? •' 

er vibration than will the Ney. V.’ ct.N •' 
veneer, the idea is to condense t.-.e po:c» • 
lain ond eliminate moisture. Ney p-v-.— 
lain fires at 1C50*F, Ceramco at 1S-J! Y 

There should be no direct contact y 
tween the Ncy porcelain and the -'i'.’ 
because the copper oxide which :* f 
duccd on the surface of the alloy a- :t 
heated in the furnace will stain the ?■" " 
lain green. This can be avoided by 
contouring the opaque and by t: -• 
shaping of the casting.While 
be a minute green line under ary c.*- - 
stances, it need not be visible. 

Since the Ceramco alloy t nt.. 
copper, porcelain can contact st 
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this type of mishap. Because it is claimed 
that the opaques used in the Ccramco 
technique augment shading, extremely 
thin layers of porcelain can be built at the 
margins of the veneer. Once again this is 
an assertion which has not been sufficient¬ 
ly substantiated. 

Incisal shades of Key and Ceramco 
porcelain seem to be radically different. 
During our investigations at Indiana Uni¬ 
versity S. Stool of Dentistry, we used some 
samples of experimental incisal porcelain, 
provided by the Ney Company, which 
were more than amply translucent. Con¬ 
trary to Key’s advice not to use them in 
the construction of clinical cases, inasmuch 
as they were not in balance with the body 
porcelain, we did use them in quite a 
number of clinical cases with excellent 
results both as to resistance to breakage 
and to increased facility in shading. For 
io.no reason unknown to us, these were 
not marketed nor were more such samples 
avaikble. 

One Ccramco incisal is reputed to be 
almost completely translucent. It is used 
as a blending powder rather than a 
straight incisal. 

If a Key veneer is placed in the furnace 
more than four times, the technician can 
usually expect trouble, that is, loss of 
shade or over-firing. The Ceramco Com¬ 
pany claims that its porcelain can be taken 
to the furnace as many as eight times 
without deleterious results. But anyone 
doing this should be a highly experienced 
ceramist 

The author has seen many Ney veneers 
in the mouth. He has seen several — pos¬ 
sibly as many as forty — Ceramco veneers 
in the mouth. In shade matching and in 
natural appearance, there may be a little 
advantage on the side of Ceramco. He has 
been told by technicians who have made 
many more Ccramco veneers than we 


JA96 

Po>ctlain Fencers—Fo/. 26. ,Yo. II, I960 663 


have made that shading is mom predict¬ 
able with Ccramco porcelain. This may 
be true; on the other hand, these opinions 
may be fostered by diflcrcnces in stan¬ 
dards. 

Further work will be done on both the 
alloys and the porcelains for this typo of 
dental restoration and undoubtedly in the 
very near future there will be great iin- 
provur.cnts. Considering the advantages 
in resistance to wear and fracture, in gold 
stability, and in its application to adverse 
situations — all of which features the 
porcelain veneered gold casting can boast, 
without question' 1 *’ — it is to be hoped 
that those in a position to do so will ex¬ 
pend every effort toward attaining these 
objectives. 
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EXHIBIT D - COMPLAINT IN4CTION ENTITLED JONES v.COUNTY J*97 

DENTAL .PORCELAIN LABORATORY 
IN THE UNITED STATES DISTRICT COURT p I I PH 

FOR THE DISTRICT OF CONNECTICUT ** ~ 


BRIAN S. JONES, as Receiver s 
for PERMADENT PRODUCTS CORP., 

t 

Plaintiff, 


. COUNTY DENTAL PORCELAIN 
LABORATORY, a partnership; 
WALTER GEITLER, JOHN OUOGERS, 
GEORGE ABRACH, individually 
and as partners of COUNTY 
DENTAL PORCELAIN LABORATORY 

Defendants 


L 1 37 PH ’ 

wt« H \ 

U $. f.lSTRlCr COUft 
BRIDGEPOUT. CONN 


Civil Action No, 


J- 7Y-. 


DENTAL PORCELAIN LABORATORY ! _ 

Df RECEIVED 

___. ' MAR 18 137V 

JOHNSON £, JOHNSON 

complaint h. l. warmer 

JURISDICTION 

!• Tfcis is a civil action for patent infringement and 
unfair competition, of which this Court has jurisdiction and 
venue under the provisions of Title 28, United States Code, 
Sections 1338 and 1400. The action arises, in part, under the 

t 

patent laws of the United States and is brought pursuant to 
Title 35, United states Code, Sections 271 and 281, for in 
fringement of United States Letters Patent No. 3,052,982, en¬ 
titled "FUSED PORCELAIN-TO-METAL TEETH", M. Weinstein et al. 

Inventors, issued September 11, 1?52. 

parties 

2. Plaintiff, Brian S. Jones, of 28 Court Street, 
Brooklyn, New York 11201, is a duly appointed court receiver 
by way of an Order of the Supreme Court of the State of New 
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York on April 1, 1963, for Permadent Products Corp. (herein¬ 
after "Permadent”), a corporation of the State of Delaware. 

3. Defendant County Dental Porcelain Laboratory, 
upon information and belief, is a partnership comprised of the 
defendants Walter Geitler, John Guggers and George Abrach, 
having a principal place of business at 53 East Avenue in 
Norwalk, Connecticut 06851. County Dental Porcelain Laboratory 
and each of the partners jointly and severally purchase materials 
from Ceratnco, Inc., a Corporation of New York, for making fused 
porcelain-to-metal teeth and have been and are engaged in making 
such teeth in violation of the rights granted under said patent 
3,052,982. The materials manufactured, sold and distributed by 
Ceratnco are specifically for use by assemblers, such as County 
Dental Porcelain Laboratory, in the making of fused porcelain-to- 
metal teeth. Upon information and belief, the materials manufac¬ 
tured, sold and distributed to County Dental Porcelain Laboratory 
by Ceramco in the State of Connecticut are assembled in the State 
of Connecticut and the acts of Infringement herein complained of 

have taken place and are taking place within the District of 
Connecticut. 

A. United States Letters Patent No. 3,052,982 entitled 
"FUSED PORCELAIN-TO-METAL TEETH” was duly and legally issued 
to M. Weinstein et al on September 11, 1962, on an application 
filed October 15, 1959, by M. Weinstein et al. Plaintiff, 

Brian S. Jones, as receiver for Permadent is the sole owner of 
said patent by an assignment from Permadent dated June 14, 1971, 
Permadent being the assignee from Weinstein by mesne assignments. 
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5. Upon information and belief, defendants jointly 

and severally have directly infringed and are infringing one 

or more claims of plaintiff's patent 3.0,52,982 by ascembling, 

manufacturing, and otherwise making fused porcelain-to-metal 

teeth and by selling the same in this judicial district, as 

well as elsewhere in the United States of America. 

6. Plaintiff has suffered damage by reason of 

» 

defendants infringement of the aforesaid United States Letters 
Patent arid will suffer additional irreparable damage unless 
defendants are enjoined by this Court from continuing to 
infringe said patent. 

7. Upon information and belief, defendants have prior 

knowledge and notice of the patent-in-suit. 

RELIEF REQUESTED 

WHEREFORE, Plaintiff prayst 

A. That this Court issue an injunction restraining 
defendants, its officers, servants, agents and employees and 
all other persons in privity therewith frcrn infringing United 
States Letters Patent No. 3,052,992; 

B. That this Court issue an injunction restraining 
and enjoining defendants from continuing to manufacture any 
materials used in the construction of on artificial tooth 
raoemhlin^ that of Permadcnt; 

C. That an accounting to the plaintiff for damages 
resulting to the plaintiff from defendants' infringement of 
said patent 3,052,982, and an accounting for any profits ob- 
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taincd by the defendants' wrongful use of the above information, 
be made; 

D. That the plaintiff be awarded litigation costs, 
expenses and attorney's fees; 

E. Any other relief which the Court may deem necessary, 
proper and just. 


■"Dated: Bridgeport, Connecticut 


W. 2, 


( //v^-7 [ASA' ^ - 

Robert H. Ware 

F. Eugene Davis IV 
Mattern, Ware & Davis 
855 Main Street 
Bridgeport, Connecticut 06604 
(203) 333-3165 

Attorneys for Plaintiff 


Of Counsel: 

Peter L. Berger 
Harry Ernest Rubens 
370 Lexington Avenue 
New York, New York 10017 

James J. Doyle 

161 Williams Street 

New York, New York 10038 
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EXHIBIT E - EXCERPTS FROM PLAINTIFF'S ANSWERS TO FIRST 

INTERROGATORIES 


IN THE UNITED STATES D3 :ICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


BRIAN S. JONES, as Receiver : 

~ .< u c i.: i\C: o 

for PERMADENT PRODUCTS CORP., 


: 


Plaintiff, 

/| V ( o J * 

0 

• 

• i 

1 minaAT. ano mamim. 

vs. 


: Civil Action No 

COUim' DENTAL porcelain 


LABORATORY, a partnership; : 

B-74-2 

WALTER ZEITLER, JOHN GUGGEIS, 


GEORGE ABRACH, individually : 


and as partners of COUNTY 


DENTAL PORCELAIN LABORATORY, ; 


• 

Defendant : 



PLAINTIFF'S ANSWERS TO FIRST INTERROGATORIES 
__OF DEFENDANTS 







Interrogatory Mo. 38 : Describe in detail any infor¬ 
mation based on first-hand knowledge of facts which were known 
to and relied on by the Plaintiff in framing paragraphs 5 and 7 

• 4 

of the Complaint. 

v 

Answer: John Weber's intimate and longstanding 


involvement in this field. 
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Interrogatory Ho. 44: Describe fully how any physical 
properties or amounts of constituents set forth in answer to 
Interrogatory No. 43 were obtained. 

Answer: Same as answer to 38 above. 


June 19, 1974 


RUBENS &. BERGER 



New York, Ncw York 10017 
(212) 635-5766 









EXHIBIT F - AFFIDAVIT OF H. GORDON PELTON JAI04 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


•BRIAN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 


Plaintiff, 


CERAMCO, INC., a Corporation of the 

TDVTMn°frNew York; H. GORDON PELTON, 
KLAUS, JOHN H. LEATHERMAN, 
NORMAN LEVINE and LEON L. COHEN, 

Defendants. 


CIVIL ACTION NO. 
74 C 467 


BEFORE JUDGE PLATT 


STATE OF NEW YORK 
COUNTY OF QUEENS 


AFFIDAVIT 


says: 


H. GORDON PELTON, being duly sworn, deposes and 

I. I am the H. Gordon Pelton who Is one of the 


| individual Defendants in the above identified civil action, and 
I am also the President of Ceramco, Inc., the corporate 
Defendant in the above identified civil action. I am one of the 
founders of Ceramco, Inc., and I have been President since its 
inception in 1959. I was President on September 11, 1962, the 
date when the Weinstein et al. U.S. Patent 3,052,982 (which is 
the patent involved in this suit) issued. 

2. I have checked the records of Ceramco, Inc., and 
have consulted with other employees of Ceramco, Inc.,(including 
Irving Klaus, John H. Leatherman, and Norman Levine who are 
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named as individual Defendants and who are or were employees and 
Ceramco, Inc.) and I can find no record of (nor any 
recollection of) any actual notice or charge of infringement of 
U.S. Patent 3,052,982 ever having been received by Ceramco, Inc. 
or any of its employees from the Plaintiff, Brian S. Jones, or 
from Permadent Products Corporation, or from anyone else prior 
to the filing of the instant lawsuit in April 1974. 



OtrL FIInJ In 0 C-mly 
ComBiktlefl Ex;: .-.* -j • VJ ’073 


Seal 


My commission expires: 
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EXHIBIT G - OPINION IN TECHNITROL V. MEMOREX CORP. JA1 
(N.O. ILL., E. 01V.) 

183 USPQ _ Technitrol, Inc. v. Memo rex Curb. oi 


183 USPQ _ Technitrol, Inc, r 

Donaijj L. Welsh, A. Sidney Katz, and 

Fitch, Even, Tahin & Lledera, all of 

Chicago, III., for plaintiff 
George W. Mammas, Daniel B. Pinkert, 

and Mayer. Brown 4 Platt, all of Chi¬ 
cago, III., for defendant 

McCarr District Judge 

This is a suit for patent infringement 
brought pursuant to Title 35, U.S.C. Section 
281, seeking injunctive relief and damages An 
amended complaint has been filed by the 
plaintiff. Grigsby Barton, Inc., alleging in¬ 
ducement to infringe, as well as infringement 
by sale, on the part of the defendant, Lincoln 
Hodges & Associates, Inc. The defendant has 
filed a motion for summary judgment, which 
motion is before the Court. 

The basis of the motion for summary judg¬ 
ment is the fact that the defendant is a manu¬ 
facturer’s representative who merely solicits 
orders for the patented devices which the man¬ 
ufacturer may either accept or reject. If the or¬ 
der is accepted, the manufacturer makes deliv¬ 
ery directly to and receives payment directly 
from the consumer and not through the de¬ 
fendant. The customers receive title directly 
from the manufacturer and not through the 
defendant. The defendant assumes the position 
that these activities do not constitute either in¬ 
fringement or inducement to infringe. 

The plaintiff, on the other hand, maintains 
that the activities of defendant went far beyond 
mere solicitation of orders Defendant trans¬ 
mitted quotations to numerous customers for 
the patented devices which were in fact filletV 
by the primary alleged infringer, Electrol, Inc 
Defendant dealt directly with its customers' 
engineers Defendant was in many instances in 
direct competition with plaintiff for various 
accounts It is apparent that defendant knew 
that plaintiff was its direct competition as is 
evidenced by correspondence between defend¬ 
ant and the alleged primary infringer (Plain¬ 
tiffs deposition, Exhibit 2-37), The plaintiff 
would have the Court hold that these activities 
constitute infringement by sale as well as ac¬ 
tive inducement. 

[ I ) The activities of defendant do not con¬ 
stitute infringement by sale. Such activities 
have been analyzed in this Circuit and the 
Court has held that solicitation of orders is not 
enough to constitute infringement by sale 
Knapp-Monarch Co v. Casco Products Corp , 
342 F 2d 622, 145 USPQ I (7th Cir., 196a), 
Knapp-Monarch Co. v Dominion Electric 
Corp, 365 F.2d 175, 150 USPQ 489 (7th 
Cir., 1966). 

These cases, however, have held that there 
is no active inducement under 35 U.S.C. Sec¬ 
tion 271(b) only because the manufacturer's 
representative had no knowledge of the patent 


being infringed In the instant case, there is 
some dispute lietwecn plaintiff and defendant 
as to whether the statements and depositions 
of defendant's company personnel reveal 
knowledge that Klert'nl, Inc was infringing 
plaintiffs patent The Court is of the opinion 
that there is a cv.ntested factual issue 

In order to grant a motion for summary 
judgment, this Court must be convinced that 
there exists * * no genuine issue as to any 
material fact and that the moving party is en¬ 
titled to a judgment at a matter of law • • • " 
F R.C.P., Rule 56(c) As to the paragraph al¬ 
leging infringement by sale as defined in Title 
35 IT.S C. Section 271(a). there is no factual 
issue. The defendant clearly was not engaging 
in any activity which would constitute sale As 
to the paragraph alleging inducement to in¬ 
fringe as defined in Section 271 (b). there is the 
contested issue as to whether or not defendant 
had knowledge of the alleged infringement 
Therefore, defendant s motion for summary 
judgment is granted as to the issue of infringe¬ 
ment by sale and denied as to the issue of in¬ 
ducement 


District Court, N. D. Illinois, E. Div. 

Technitrol, Inc v Memorex 
Corporation et al 

Nos. 70 C 2916. 71 C 1082 
Decided May 17, 1974 

PATENTS 

1. Laches — As to litigation (144.10) 

When delay in prosecuting claim for pat¬ 
ent infringement appears unreasonable, bur¬ 
den is on patentee to excuse it; in patent 
cases, burden is placed on plaintiff after a 
six year period has passed; injury to defend¬ 
ant is presumed and plaintiff must justify 
delay 

2. Laches — As to litigation (144.10) 

Doctrine of laches may apply in patent in¬ 
fringement action even though only damages 
are sought inasmuch as patent expired before 
suit was filed. 

3. Laches — As to litigation (144.10) 

Delay of 15 years in bringing infringe¬ 
ment anion requires its dismissal for Inches 
where defendant, which relied on plaintiffs 
inactivity, was harmed by the delay, during 
this period, there were only sporadic at- 


ONLY copy AVAiLAb'-L 


I 







tempts at negotiation, followed by long peri¬ 
ods of inaction. 

4. Laches — Excuses for delay ($44.20) 

Lark of funds is not .1 sufficient excuse to 
justify unreasonable delay in bringing patent 
infringement action; also, existence of other 
litigation does not provide an automatic ex¬ 
cuse for delay; it is insufficient that plaintiff 
believed that the industry knew that landing 
litigation would suv jny other litigation; 
further, it is no excuse that defendant was a 
good customer, whose business plaintiff did 
not want to lose. 

5. Costs — Attorney’s fees (125.5) 

In order to be an “exceptional case” 
under 35 U.S.C. 282, case must not be an 
ordinary one and plaintiff's activities must be 
unconscionable or inequitable, purpose of 
statute is to present gross injustice; courts 
usually look for deliberate falsity; awards 
are made in court s discretion; attorney's fees 
are refused where action is dismissed for 
laches in delaying infringement action for 15 
years since plaintiff had not merely remained 
v'ent and then attempted to gain, but had 
been engaged in some litigation and licensing 
with others; refusal of fees is especially war¬ 
ranted since defendant did not raise issue 
when suit was brought four years before its 
dismissal. 

6. Laches — As to litigation ($44.10) 

Courts apply doctrine of laches to an en¬ 
tire industry where patentee remained silent 
as to its rights with respect to an entire in¬ 
dustry and permitted widespread infringe¬ 
ment. 

Particular patents—Data Storage 

2,611,813, .Sharpless and Eichert, Magnetic 
Data Storage System, laches found as to one 
defendant but not as to another defendant. 
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Actions by Technitrol. Inc., against Memo- 
rex Corporation and The National Cash Reg¬ 
ister Company for patent infringement. On 
defendants .motions for summary juri-ment 
Motion by The National Cash Register Com¬ 
pany granted, motion by Memorex Corpo¬ 
ration denied. 

S. C. Ylter and Ycter & Fields, both of 
New York, N. Y., and Robert L. Harmon 
and Hlme, Clement, Heme & Lee, Ltd., 
both of Chicago, III . for plaintiff. 

Allred H. Plver.Jr. and Parker, Fi' er 
& McEachran, both of Chicago, Hi., for 
Memorex Corporal ion. 


Theodore. W. Anderson and Nki man, Wil¬ 
liams, Anderson & Oison, both of Chi¬ 
cago, III., for The National Cash Register 

Company. 

McLaren, District Judge. 

This matter is before the Court on the mo¬ 
tions of the defendants, the National Cash 
Register Co. (NCR) and Memorex Corp. 
(Memorex). for summary judgment For the 
reasons set forth below, NCR’s motion is 
granted, and Memorcx’s motion is denied. 
This action is one for infringement of L S. 
Patent No. 2 611,813 (Sharpless). Both de¬ 
fendants assert that the doctrine of 'aches bars 
this action. This motion calls into question the 
activities of the parties dating back over 
twenty years The facts, as culled from affida¬ 
vits and exhibits, provide an interesting in¬ 
sight into the development of the computer in¬ 
dustry. 

On September 23, 1952, the Sharpless pat- 
ent was issued. It related to a magnetic data 
storage system whereby information was con¬ 
veyed bv electrical impulses from many remote 
terminals. The system would allow persons at 
the remote access terminals to insert or with¬ 
draw information. One purpose was to allow 
for storage of information concerning reserva¬ 
tions on public carriers Prior to the issuance 
of the patent, the defendant. NCR. through its 
predecessor, Computer Research Corporation 
(CRC), began marketing products, CRC 101 
and 102, w hich plaint iff contends infringe its 
patent. NCR, after acquiring CRC, continued 
marketing the products. 

On June 16, 1955, almost three years after 
the patent's issuance, Technitrol first at¬ 
tempted to license the patent to NCR Prior to 
this, on March 4, 1954, NCR obtained an 
opinion from outside counsel that the CRC 
101 and 102 systems did not infringe the 
Sharpless patent. On July 27, 1955, after 
some negotiations, NCR tentatively agreed to 
accept a license However, this agreement was 
never consummated and on April 4, 1956. 
NCR declared that it w'as not then producing 
any infringing products (despite the fart that 
the CRC 101 and 102 systems were being pro¬ 
duced) and had no present interest in a license 
No further communication took place between 
Technitrol and NCR for two and one-half 
years. 

On October 12, 1958, over six years from 
the patent s issuance, Technitrol again at¬ 
tempted to license NCR. Negotiations took 
place and a license was once again rejected. 
There were no further communications be¬ 
tween NCR and Technitrol regarding a li¬ 
cense from Decemlier 1958 unt-l December 
1963. 

In .December 1963, Tcehnicrol once □snin 
sought to license NCR. NCR conducted some 
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in NCR'j defense Professor (Inward Aiken. a 
pioneer in computer development and devel¬ 
oper of certain important prior an. died in 
1073. Funhcr, record* relating to early com¬ 
puter development* are no longer available. 
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The first question it whether lummary 
judgment is appropriate F. R Civ. P. 36(c) 
provides, inter alia, that judgment should be 
rendered if “there is no genuine issue as to any 
material fact and * * * the moving pany is en¬ 
titled to a judgment as a matter of law. 1 ’ Also, 
the evidence should be construed in a light 
most favorable to the opposing pany. The 
Court is aware that it is unusual to grant sum¬ 
mary judgment based upon laches, a doctrine 
whose history is rooted in the ancient chancery 
practice; however, this Coun believes that .he 
evidence in this case is clear, that there are no 
genuine issues of material fact and that sum¬ 
mary judgment is appropriate. See Continen¬ 
tal Coatings Corp v. Metco, Inc . 325 F.Supp. 
165-66, 168 USPQ 685, 686 (N 13 III 197|), 
afTd, 464 F 2d 1375, 1377-79, 174 L’SPQ 
423, 424-425 (7th Cir. 1972). 


as a class defendant in a proposed infringe¬ 
ment action in Maryland Tne class action 
was denied. The patent expired on September 
23, 1969 S i against NCR was filed on No¬ 
vember 20, t970. 

While these events were occurring, other 
relevant events were taking place. The com¬ 
puter industry as a whole grew and developed 
Verhnitrol followed this growth with a fairly 
successful licensing program of the Sharpless 
patent. IBM was licensed in 1954, Letters of¬ 
fering other licenses were sent out in 1953. 

•Sperry Rand was licensed in 1962, General 
Electric in 1963, RCA, Burroughs and Gen¬ 
eral Precision in 1964, and North American 
Aviation and Bunker Ramo in 1963. 

In addition to the licensing program. Tech- there must be a lack m n.i. g/-nre f ,n i:,r pan nl 
nitrol was involved in several lawsuits. The -tnt pjaintin second | there must be imurv tc 
first suit, against Sperry Rand, was filed in Baker MTg. Co v 

October 19s8, over six years after the patent Whitewater Mfg Co., 430 F 2d 1008, 1012, 
was issued. That rase was finally settled, with 166 USPQ 463, 463-466 (7th Cir. 1970), 
a license being issued in 1962. Next, the quoting Rome Grader & Mach. Corp v. J D 
United States was sued in 1964, Control Data Adams Mfg Co., 135 F.2d 617, 619, 57 
in 1966, Honeywell in 1967, and S L) S in U.SPQ 442, 443-444 (7th Cir. 1943). 

1968. In 1969, Technitrol attempted to estab- Mere delay is not sufficient; there must be 
fish a class action in the Control Data case It disadvantage to another Universal Coin Lock 
was after this was denied that suit was Co v. American Sanitary Lock Co , 104 F 2d 
brought against NCR in 1970, as noted above 781, 782, 42 USPQ 60, 61 (7th Cir 1939), 

Other events also occurred during these quoting George J .Meyer Mfg Co. v Miller 
years NCR expanded its total gross sales in Mfg. Co., 24 F.2d 505-507 (7thCir. 1928) 
electronic data processing equipment from [ 1 ] When the delay in prosecuting a claim 
$3^360,004 ‘ n |° 512a,504,157 in 1971.' appears unreasonable, the burden is on the 
NCR o'eveloped various new systems, includ- patentee to excuse it. Baker Mfg. Co. v 
'll 8 '. ln 196 °- ,hc “ 395 ” in 1964 and Whitewater Co , supra, at 1009, 166 USPQ at 

the “61a" in 1968. Also, several people im- 463-464. In patent cases, the burden is placed 
portant to the litigation have died or are inca- upon the plaintiff after a six year period has 
pacitated. T. K. Sharpies*, the co-patentee and passed (this is analogous to the statute of limi- 
inventor, died in 1967. NCR's principal out- tations. 35 US C # 286) Id at 1010, 166 
“unsel, J ° hn ^ ox ‘ e ’ ^ let * ' n * 9 ^’ USPQ at 464. Injury to the defendant is pre- 
NCR s chief internal patent counsel, Louis sumea and plaintiff must justifv the delay Id. 
Kline, who was involved in almost all of the In the instant case, the patent issued in Sep- 
negotiations, suffered a heart attack in 1972 tember 1952. and suit was not brought until 
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was begun. That failed and suit was brought 
against XCR in November 1970 

Technitrol asserts that XCR failed to in¬ 
form it of its belief that the patent was invalid. 
There is no evidence to support this con¬ 
clusion. NCR consistently told Technitrol that 
it was not infringing and did not want a li¬ 
cense. What is present here are sporadic at¬ 
tempts to license, met with rejections, and fol¬ 
lowed by long periods of inactivity. Also, 
Technitrol warned XCR in June 1964, nine 
years after the first communication, that it 
wanted some response, “or else." Suit was not 
i brought, however, until six years later. This 
case differs from cases such as Photon, Inc v. 
Eltra Corp , 308 F.Supp. 133, 163 USPQ 163 
(N D. III. 1969), and Holland Co. v. American 
Steel Foundries, 93 F.Supp 273, 87 USPQ 
370 (N.D. III. 1950), where the total delay 
was only seven years and settlement negotia¬ 
tions were continuously taking place. In the 
instant case, the undisputed facts disclose that 
there were only sporadic attempts at negotia¬ 
tion, followed by long periods of inaction. See 
Continental Coatings Corp. v. Metco, Inc., 
464 F 2d 1375, 1376-78. 174 USPQ 423, 424- 
426 (7th Cir. 197 2); see also Whitman v. Wait 
Disnev Prods , 148 F Supp 37. 40, 112 USPQ 
220, 221-222 (S D Calif 1957) 

[ 4 ] Technitrol next asserts that it was 
constantly involved in litigation and could 
only afford to maintain one suit at a time. Sev¬ 
eral preliminary fans should be set out. First. 
Technitrol did not sue anyone in the computer 
industry until 1958, over six years after its 
patent had issued and over three years after its 
first attempt to license all of the members of 
the industry. Second, after Technitrol filed suit 
against the United States government in April 
1964, it was able to simultaneously maintain 
suit against it, Control Data (commenced in 
1966), Litton (commenced in 1966), Honey¬ 
well ' .immenced in 1967), Collins (com¬ 
menced jn 1967) and Xerox (commenced in 
1968). j | ln any event, a lack of funds is not a 
’Sufficient excuse to justify an unreasonable 
delay. See, e g., Whitman v. Walt Disney 
Prods., 148 F.Supp. 37, 40, 112 USPQ 220, 
221-222 (S D. Calif. 1957), a fTd. 263 F 2d 
229, 120 USI’Q 253 (9th Cir >958) 

Moreover, the existence of other litigation 
does not provide an automatic excuse for a 
delay. See, e g , American Home Prods. Corp 
v Lockwood Mfg. Co., 483 F 2d 1120. 1123, 
179 USPQ 196, 197-l r, 8 (6th Cir. 1973); 
Baker Mfg. Co. v. Whitewater Mfg. Co., 430 
F.2d 1008, 1014-15, 166 USPQ 463, 467-468 
(7th Cir. 1970). Courts have upheld the de- 

1 Technitrol. in its affidavits, claimed that us roy¬ 
alty fees were approximate!! equal to litigation ex¬ 
penses This is not a sufficient showing of poverty 
nor does ii meet the burden placed upon it. 


fense of “other litigation" where there was ei¬ 
ther notice that there would lie a delay pend¬ 
ing the resolution of another suit or an 
agreement between the parties to that effect. 
See, e g , Maxon Premix Burner Co.. Inc. v. 
Eclipse Fuel Eng Co., 471 F 2d 308, 312-13, 
175 USPQ 324, 326-327 (7th Cir. 1972); 
Armstrong v. Motorola, Inc., 374 F.2d 764, 
769, 152 USPQ 533, 537-538 (7th Cir. 1967); 
compare American Home Prods. Corp. v. 
Lockwood Mfg. Co., supra at 1123, 179 
USPQ at 197-198. Technitrol asserts that its 
belief was that the industry knew that the 
Sperry Rand litigation would stay any other 
litigation However, it offers nothing more 
than its belief. This is clearly insufficient. Fur¬ 
thermore, Technitrol’s contention that the in¬ 
dustry would await the outcome of the Sperry 
Rand litigation is inconsistent with its at¬ 
tempts to license NCR in 1958, which began 
almost simultaneously with that suit. 

Technitrol never informed NCR that it 
would stay any anion again.! it nor did it 
make a formal charge of infringement. Tech¬ 
nitrol asserts, however, that the sun against 
the United States in the Court of Claims in 
1964 served as notice to NCR since the gov¬ 
ernment was NCR’s customer. It should first 
be recalled that this suit was not commenced 
until 12 years after the patent's issuance Also, 
there was no requirement on NCR to become 
a party, nor did Technitrol seek its joinder. 
See Boutell v. Volk, 449 F 2d 673, 677-78. 
171 USPQ 668, 671-672 (10th Cir 1971). 
NCR declined to take part in the suit, al¬ 
though it did offer the Government its validity 
study. This contention is also inconsistent w ith 
Technitrol’s attempts to license XCR during 
the 1964-66 period, when, supposedly, it was 
in effect suing NCR. Technitrol never in¬ 
formed NCR that it would also be sued, or 
that suit against it would be delayed. In 1969, 
Technitrol attempted to explain a two and 
one-half year period of silence by stating that 
it believed XCR hjd not been in communica¬ 
tion w ith it because of the Court of Claims 
suit. However, there is nothing to substantiate 
this belief. Also, XCR might have assumed 
that Technitrol was not serious inasmuch as 
other companies were being sued, and it had 
never received notice of this possibility The 
Court therefore finds that the "other litiga¬ 
tion” doctrine offers no excuse for Terhni- 
trol’s delay s. 

Technitrol offers one final excuse for the 
delay. It asserts that XCR was a good cus¬ 
tomer and it did not want to lose its business. 
Courts have rejected this as a defense See 
General Electric Co. v. Sciaky Bros., 304 F 2d 
724, 727, 134 USPQ 53. 57-38 (6th C.r 
1962). Furthermore, it is inconsistent with 
Technitrol': claim 'bat XCR was put on no¬ 
tice of an action against it because of the 
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Sperry Rand, Coun of Claims and other liti¬ 
gation. 

Technitrol also urges that NCR threatened 
it with a loss of business if it sued. It makes 
this claim in the affidavit of its President, Mr. 
Eichen, who claims that between 1966-1970 
he received reports from his sales department 
that NCR would terminate its business if it 
sued. Mr Yuter, Technitrol’s counsel, claims 
in his affidavit that Mr. Eichert did not want 
to antagonize NCR because it was a go. d cus¬ 
tomer. But assuming that there were such 
threats in the 1966-1970 period, this does not 
justify the delay from 1952 to 1966. Moreover, 
it appears that the ccncer i was Technitrol’s, 
not NCR’s. Finally, and most important, the 
claim of threats is predicated upon pure hear¬ 
say, “reports from the sales department ” 
There are no written documents, no names of 
Technitrol employees receiving such threats, 
no dates when threats were made, and no evi¬ 
dence as to who made such threats Th.s is not 
the type of evidence upon which the Court can 
rely and plaintiff has failed to meet its burden. 
See F R. Civ P 56(e), see also. Automatic 
Radio Co. v Hazeltine Research, Inc , 339 
U.S. 827.831,83 USPQ 378, 379-380(1950), 
American Security Co. v Hamilton Glass Co., 
254 F.2d 889, 893-94, 117 USPQ 219, 221- 
222 (7th Cir 1958). 

In summary, the undisputed facts disclose 
that for 18 years Technitrol sat on any rights 
it had against NCR, to NCR’s detriment Ac¬ 
cordingly the Court will grant NCR’s motion 
for summary judgment based upon laches. 


NCR also seeks attorneys’ fees based upon 
Technitrol's activities 35 U.S.C. I 285 pro¬ 
vides for attorneys' fees in "exceptional 
cases.” NCR asserts that Technitrol's activi¬ 
ties during the last twenty years 1 make this an 
exceptional case 

[ 5 ] In order to be an “exceptional case," it 
must appear that he case is not an ordinary 
one and plaintiffs activities are uncon¬ 
scionable or inequitable. See, generally. Apex 
Elect. Mfg Co. v Altorfer Bros Co., 238 F^d 
867, 874, 111 USPQ 320, 324-325 (7th Cir 
1956). The purpose of Section 285 is to pre¬ 
vent gross injustice. Monolith Portland Mid¬ 
west Co v. Kaiser Aluminum & Chemical 
Corp., 407 F.2d 288, 294-97, 160 L'SPQ 377, 

’In addition to the aforementioned farts. NOR 
arcuses Technitrol of utilizing delating tallies in 
this Court This is based upon a stay obtained in 
these proceedings while a stay wav apparently re¬ 
quested in the Control Data litigation in order mal¬ 
low this case to go forward The Court dues not be¬ 
lieve that there is evidence th.st this was dune 
wilfully or intentionally, nor does ihr (iouri In-line 
lhai Technitrol has jrtrnipird lit delay and obstruct 
these proceedings. 
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580-584 (9th Cir. 1969). Courts have usually 
looked for deliberate falsity. See, e g , id , com¬ 
pare L. F. Strassheim Co. v. Cold Medal 
Folding Furniture Co , 477 F.2d 818, 177 
USPQ 673 (7th Cir. 1973), with Pickering v. 
Holman, 459 F 2d 403, 173 USPQ 583 (9th 
Cir. 1972). Awards are made in the court's 
discretion. Id at 408, 173 USPQ at 586. 

Two conflicting cases highlight the diffi¬ 
culty the Court faces in resolving mis problem. 
In Brennan v. Hawley Prod Co.. 98 F.Supp 
369. 89 USPQ 209 (N O. Ill 1951). Judge 
Campbell, on remand, awarded attorneys' fees 
where the Court of Appeals had held that an 
action was barred by laches, when the delay 
was for 14 years. See Brennan v Hawley 
Prod Co., 182 F.2d 945, 947, 86 USPQ 127, 
129-130 (7th Cir. 1950). In Briggs v. W'ix 
Corp , 308 F Supp 162, 171, 163 USPQ 283, 
290 (N.D. III. 1969), Judge Campbell, then 
Chief Judge, declined to award attorneys’ fees, 
where the delay was for 19 years Thus, the 
mere length of delay alone cannot be the basis 
for the award. 

The Court believes that attorneys' fees are 
not appropriate here. First, there is not that 
auality of wilfullness that is required to make 
tnis an “exceptional case " Although plaintilf 
slept on its rights and did not meet its burden 
of explaining the delay, its activities in the pe¬ 
riod did not constitute merely remaining silent 
and then attempting to gain It was involved in 
some litigation and it had licensed some par¬ 
ties. Furthermore, the facts constituting laches 
were present in 1970 when the case was filed 
and NCR must bear part of the burden for not 
raising the issue earlier and causing its at¬ 
torneys’ fees to increase. Attorneys’ fees are 
therefore denied 


Memorex seeks summary judgment under 
the theory of "industry laches.” It has filed no 
affidavits or supporting materials; it relies 
merely on NCR's documents. 

[6] Courts have applied the doctrine of 
lathes to an entire industry where a patentee 
remained silent as to its rights with respect to 
an entire industry and permitted widcspiead 
infringement. See, eg, Briggs v W'ix Corp, 
308 F.Supp. 162, 163 L'SpQ 283 (X I). Ill 
1969); Eastman Kodak Co v. McAulev, 41 
F .Supp 873, 51 USPQ 165 (S I) N Y 1941); 
compare Briggs v, M & J Diesel Locomotive 
Filler Corp , 228 F.Supp. 26, 141 L'SPQ 96 
(N.D III 1964), afTd 342 F.2d 573, 144 
USPQ 701 (7ih Cir. 1963). 

In the instant case, summary judgment 
would lie inappropriate. First, fait issue* as to 
Tethnitrol's relations with Memorex or other 
companies nuv exist. Second, no evidence has 
lieen picsented showing either delay or partic¬ 
ularized harm to Memorex. 
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It is also evident that Tethtiitiol did not sit 
by and allow industrywide infringement. It 
pursued a licensing program and also was in- 
solved in litigation. The Court has no infor¬ 
mation concerning when Memorex entered 
the industry, the knowledge it had of the 
Sharpless patent or of its relationship with 
Technitrol. For these reasons, Mentorex's mo¬ 
tion will be denied. 

Appendix A 

NCR Gross Sales Totals (Dollars) for 

Electronic Data Processing Equipment 
(EDP) 

Model 315 Model 615 

System! Systems Total EDP 

I95T 
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notice, parties should be precluded from relit- 
igating this issue by doctrine of collateral 
estoppel. 

3. Pleading and practice in courts — 
Motions — For summary judgment 
— In general (453.6331) 

Although defendants in copyright infringe¬ 
ment action did not move for summary judg¬ 
ment, adequate authority exists to permit 
tourt, on denial of plaintiff's motion for 
summary judgment, to grant summary judg¬ 
ment to defendants dismissing complaint. 


Total EDP 


III 

I960 Summary Data for the period 1931- 
1954 (Computer Research Corpo¬ 
ration) and for the period 1934-1960 
(National Cash Register) was not avail¬ 
able at the time of filing this motion If 
the court deems it necessary for a deter¬ 
mination of th's cause, the relevant data 
for the period 1951-1960 can be assem¬ 
bled also. 
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38,664,993 101,310.858 
59,838,572 125,304,157 
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Corporation 

v. Honora Jewelry Co., Inc., et al 
73 Civ. 4863 Decided May 22, 1974 

COPYRIGHTS 

1. Infringement — Tests of (424.209) 

Test of copyright infringement is whether 
average lay observer would find a substantial 
similarity in designs; issue is decided by vis¬ 
ual examination of designs. 

2. Prior adjudication — New evidence 

or new issues (456.25) 

Barring circumstances arising subsequent 
to order adjudicating adequacy of copyright 


Action by Herbert Rosenthal Jewelry Cor¬ 
poration against Honora Jewelry Co.. Inc , 
J err V J Crossbardt, and Stanley Schechter for 
copyright infringement Complaint dismissed 

Charles Sonnenreicii, New York, N. Y., for 
plaintiff. 

Pollack & Singer and Stephen W. Ber¬ 
ger. both of New York, N. Y., for defend¬ 
ants. 

Brieant, District Judge. 

By its complaint filed November 13, 1973, 
plaintiff, a jewelry manufacturer (hereinafter 
“Rosenthal ’), sues for damages, preliminary 
and permanent injunctive relief, and an ac¬ 
counting, arising out of claimed copyright in¬ 
fringement by defendants (hereinafter collec¬ 
tively “Honora") of its copyright design for a 
gold, jeweled turtle pin. Plaintiff also seeks de¬ 
struction of the infringing pins, counsel fees, 
costs and other relief. 

We have subject matter jurisdiction under 
28 U.S.C. 4 1338. All parties are present in 
this District. Defendants' answer denies copy¬ 
ing, and pleads affirmatively that plaintiff 
failed to comply with the notice requirements 
(17 U.S.C. 4 19), never acquired, or alterna¬ 
tively, has abandoned a valid copyright. 

By notice of motion dated April 2, 1974, ar¬ 
gued, and fully submitted on April 30, 1974, 
plaintiff seeks summary judgment in its favor, 
and a preliminary injunction. Both parties 
have been deposed. 

Plaintiff and defendant Honora each make 
a turtle pin. A sample of each pin was received 
at the hearing on this motion. Prior to April 
13, 1967, plaintiff had designed for it, by one 
Lindemann, a jeweled tunic pin made of 14 
kt gold, the back of which was adorned with a 
cluster of precious gems, including diamonds, 
rubies, emeralds and sapphires, and com¬ 
binations thereof. A copyright registration was 
filed and issued to plaintiff on December 4, 
1967. We assume for the purposes of this mo¬ 
tion the validity of the copyright, and that 
plaintiff duly marked its turtle pins, and “has 
sold (in interstate commerce) hundreds of its 
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TN Tin irNTTED STATES DISTRICT COURT 
FOP THE EASTERN DISTRICT OF NEW YORK 


RR£AN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 

Plaintiff, 


CERAMCO, INC., a Corporation of the 
State of New York; H. GORDON PELTON,: 
IRVING KLAUS, JOHN H. LEATHERMAN, 
NORMAN LEVINE and LEON L. COHEN, : 

Defendants. : 


CIVIL ACTION NO. 
74 C 467 


Before Judge Platt 


STATE OF NEW YORK ) 


) ss 


COUNTY OF NEW YORK ) 


AFFIDAVIT 


Peter L. Berger, being duly sworn, deposes and says: 

1. I am the attorney in the above-captioned matter for 
plaintiffs and have reviewed the Affidavit of John Weber dated 

December 2, 1974. 

2. The representations made by Mr. Weber as to the 
position this law firm took when it was requested they institute 
litigation i- correct and we contacted U.S. Testing Laboratory 
of Hoboken. New Jersey and supplied them with a sample of 

CERAMCO porcelain for analysis. 

3. The report was completed on April of 1973, and the 

an.ly.is of the component parts of the CERAMCO porcelain 
indicatad that Mr. Weber's suspicions as to the components in the 
porcelain was correct and his suspicion regarding the initial 
theft cf PERMADENT components and the continuing use of tha ( ' 


= 


= 
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components and processes wu« i I so confirmed. Based upon the 
confirming of Mr. W-.r's suspicions, this firm undertook to 
1 n s t i tu te L i t lau t, on based upon 11 « patent - in—suit. 

4. I have reviewed the Intt i rogatories in the Connecticut 
companion a:tion entitled, BjLja n S, Jonfin.et al vg. Countv Dental 
PQ ^ . yl . ain L aj cj .l ory, et al . Civil Action B-74-2 and confirm that 
the answers supplied to the Interrogatories are accurate in that 
the information which were known to and relied by plaintiff in 
charging infringement was John Weber's intimate and long-standing 
involvement in the field, which involvement and relationship was 
confirmed by fhe tests undertaken at the request of this office. 


Peter L. Bfrler 


Sworn and subscribed before 


thi s 


day of December 1974 


f Notary Public 

k.jLIlt HARTMAN 
NDi«Rt ».6 l v .» N’« Volt 

O'« .‘ono 

0» ' r* n bunt County 
(.xnifituum Up'u Mwcn 3u 19' 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 
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x 

i 

BRIAN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 

Plaintiff, 


CERAMCO, INC., a Corporation of the 
State of New York; H. GORDON PELTON, ; 
IRVING KLAUS, JOHN H. LEATHERMAN, 

NORMAN LEVINE and LEON L. COHEN, : 

Defendants. . 

x 

i 

STATE OF NEW YORK ) 

) ss. 

COUNTY OF NEW YORK ) 


AFFIDAVIT 

JOHN WEBER, being duly sworn, deposes and says s 

1* 1 am President of PERMADENT PRODUCTS CORP. and have 

been in that position since the mid-1950s until the present. 

2. The deiendants in the above-captioned action were 
employed by PERMADENT PRODUCTS CORP.. and during 1959, left 
PERMADENT to form CERAMCO CORP., defendant herein, the business 
of which directly competed with that of PERMADENT PRODUCTS CORP. 

3. The above-named defendants occupied key positions with 
PERMADENT PRODUCTS CORP. and were intimately familiar with tne 
technological components and processes used in making the 
porcelain which PERMADENT PRODUCTS CORP. sold and which was also 
sold in direct competition by CERAMCO, shortly after CERAMCO was 


CIVIL ACTION NO. 
74 C 467 

Before Judge Platt 


formed. 
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4. Prom the time the defendant* left Permadent, I sue- 
P«ct*d that they stole products and component* which were ueed 
in the porcelain material .old by CERAMCO, tho.e product, and 
component, being stolen from PERMADENT. in effect, they stole 
the entire technology for making PERMADENT fused porcelain-to- 
“tal d#nt41 construction. ! was al.o under the impression and 
suspicion that CERAMCO did not materially change the component, 
or procea. of making the porcelain from the time they initially 
commenced bu.inea. until the present, and believe that euch con- 
tinged action, represented an infringement of the pet.nt-in-.uit. 

At no time did I actually conduct teat, to determine the components 
Of the porcelain sold by CERAMCO. .o that at no time did I have 
more than a mere suspicion that CERAMCO in fact was actually in¬ 
fringing the patent-in-suit and that the material, .tol.n and 
processes used at the inception of CERAMCO were materially the 
same as presently being used. 

5. when the firm of Rubens s. Berger was approached by Brian 
S. Jones in connection with filing a law .uit. I realised that I 
had never conducted any actual analysis or etudle. to indicate that 
my suspicions were accurate. Mr. Peter L. Berger insisted that 
tests be conducted before the firm would undertake litigation. 

As a result of the tests, my suspicions were confirmed, and it was 
based upon my suspicions that the law suit was filed, although the 
-uit would not have been filed unless my suspicion, were confirmed 
by the test, conducted by the U.S. Testing Laboratory. 


Sworn and subscribed before me 
this y day of December 1974 

- ^ // 

Notary Public 

MOUfc HASTMAN 
asuev etauc * *•« mm 

NS. OJ-AMOllO 

• hm Cm* 

f .—iMiw U#»« Mart* m IT 


QUJhjL 

John Weber 
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MEMORANDUM AND ORDER OF PLATT D.J. DATED JANUARY 

-- , 975 - 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 07 NEW YORK 


___________________ _ x 

BRIAN S. JONES, as Receiver 

for PERMADENT PRODUCTS CORP., 74 c 467 


Plaintiff, 

-against- 

CERAMGO, INC., a Corporation of 
the State of New York; H. GORDON 
PELTON, IRVING KLAUS, JOHN H. 
LEATHERMAN, NORMAN LEVINE and 
LEON L. COHEN, 


Memorandum and 
Order 


January 7 , 1975 


Defendants. 


________________ _ x 

PLATT, J. 

Defendants have moved for reconsideration of this 


Court's Opinion denying defendants' prior motion to dismiss 

plaintiff s first claim for patent infringement on the ground 

that the same is barred under the doctrine of estoppel and 

laches. The facts and the bases for this Court's denial are 

set forth in an opinion reported in F. Supp. (July 24 
1974). 


In their motion for reconsideration defendants 
'** a - "~ne Court was not fully apprised that neither 
plaintiff nor any of his assignors had given any notice of 
an infringement to defendants from the date the patent in 
suit issued (September 11, 1952) until the complaint in this 
suit was served (April 9, 1974) and that therefore under the 
law laches and equitable estoppel bar plaintiff from any 


re 1 ief". 


FFI-«S—3-17-71—30M—*131 
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j m paragraph 13 of plaintiff's complaint, which 

was before this Court when It decided defendants' orl-lnal 
motion. It ts alleged that "upon Information and belleV 

i ? i ri ° r knOI ' led “ e *" d notice of the patenUn- 

sult It was only subsequent to Its decision that the 

! S ^3ested, and the parties thereafter agreed that 

I no notice was in fact ever given to th* a * * » ha. 

| Slven to the defendants by any of 

| o ? CU t0 the PaCent ’ ln - 3ult (i-mdlng the plaintiff) 

of any Intention to enforce any patent rights. 

This question was first presented to this Court 
| "October, 1974, when the defendants requested the Court to 
modify Its Opinion with a statement that Its order Involved 

- ;:r:::^r estion of iaw as c ° which ^ 

ZTJ A * ° Plnl ° n ^ thSC “ immediate apoeal 

from an order entered thereon might materially advance the 

| s 1292 (b) litigation pursuant to 28 USC 

With resD ™ ereaftt '-' and bef0re the Cour t made a determination 

made [heir ^ K ° dlflcatl ° n . the defendants 

de their present motion for reconsideration. 

Court was 0plnl ° n h -eln, the 

1314) du-'a ’whl-' '* a ‘’ 0ar ' : ’ f ti0 * - la P«d (1932 - 

M , V . 7 n ° aCi10 " W33 osoinst the alleged 

Llwr and “ MS ° nly bBCaUSe *• plaintiff i 
to th ? difficulties In perfecting clear title 

thac chc Court decllned to d — ^ r 
action on the ground of laches. I 


•C. I.if.n inir Atti 


O 
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3. 


As indicated above, however, the Court in making 3 uq 
decision, was under the mistaken impression that "notice" had 
been given to the defendants that they were going to be held 

accountable eventually for their alleged infringement which 
now appears not to be the fact. 

The more recent authorities seem to surest that 
failure to 3 ive such notice may be fatal to a plaintiff's 
claim, such as' the one in the case at bar, that he should be 
excused from the delay in the prosecution of his claim becaus^ 
of other suostantial problems such as existed in this case. 
American Home Products Cor--. v . Lockwood Manufacturing Co ., 

433 F.2d 1120 (5th Cir. 1973); Technitrol, Inc, v. Mamorex 
Coro., 375 F. 3upp. 323 (N.D. Ill. llay 17, 1974); Siemens 
Aktieng esellschaft v. Beltone Electronics Corp .. 381 F.Supp. ij 
(N.D. Ill. Sept. 12, 1974). 

In the American Home Products Corp . case the Court 
of Appeals said (483 F.2d at p. 923): 


"This is not to imply that the other litigation rule 
Is applicable only by agreement between the parties* 
not * See: 2 Pat.L.Pers. § B.3[2] at 
10-11 (1972). 3ut if Ekco had intended to press its 
claim aiter the Chicago litigation, it surely would 
have (or snould have) round time to send Lockwood a 
simple letter to that effect. 


"This notification is important, partly because 
i? U u S accused infringer on notice that a suit 

will be riled against him on this issue, and partly 
because it permits him to bring a declaratory judg¬ 
ment action if the delay in vaiting for a judicial 
determination would oe a burden upon his proposed 
operation. 


m—88—3-17-72—MM—81 S3 









I 
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4. 


[4] Although the 'other litigation' #Yp Cn M«h 
does permit a patent owner to sue muitinlJ 

In the case at bar, according to the plaintiff's 
complaint the defendant CERAMCO's position has been substan¬ 
tially changed during the delay years In question In that it 
has been sold to Johnson h Johnson Corporation. 

In addition, of course, the defendants enjoy a 
presumption of Injury or harm by virtue of the extent of the 
delay herein. As was said In the Technltrol, Tnc case, 
■ 3 . UPr a , (376 p. Supp. at pp. 831 and 832): 

unreasonable^ e the*burde n P is 3 on U thp S a . clalm a PPears 

Baker Mfg. Co. v Whitewater patentee to excuse it. 

166 USPQ at 463-464 in supra ' at 1009, 

sJsd&A 2 ~s b - 

* * * 

NCR hal‘been^harmed 0 ’^ 1 — t"the-e than 

of harm to the defendant'afier a'slx yea? 

1010 if? usfj at*46b Whlte ’7 ter Mfe- Co., supra at 

Sclaiy go^m^.f &T a S 1 &rW7‘\5W 5 2°- 

tJ 5 ® 6th Cir ‘ Whitman v. Walt Disney Prods 

Inc., supra at 231, 120 USK} at 255. y Frod3 -' 


m-93— J-17-7J— 30M—9193 





JA121 

"Technitrol contends, however, that the delay 
was not a cause for harm and that NCR did not rely 
on Technitrol's Inaction. First, this ignores the 
presumption of harm which exists under these 
circumstances. * * * 


•' ii 

* * * After so many years had passed, with 
only several attempts to license, with no follow up, 
and with long intervals of silence, NCR must be deemed 
to have relied on Technitrol's inactivity." 

| 

Notwithstanding this state of the law, plaintiff 

I 

j argues that defendant should not be permitted to "urge that 
j they are in a position of believing that they were not in- 
i fringing plaintiff's rirhts throughout the years." The 
difficulty thac the Court has with the plaintiff's argument 
is that the authorities seem to say that after six years 

I 

j without any notice or claim of infringement by a plaintiff, 
a defendant may presume that he is not infringing plaintiff's 
^rights. A presumption of harm or injury to the defendant 
after such time certainly exists and a necessary corollary to 
such presumption is defendants' presumption that they were not 
infringers 

In this case, as has heretofore been indicated, the 
: Court is very concerned with the length of the delay. It i 3 
:i one thing to excuse che delay in commencing a law suit on the 


ground that a Receiver in bankruptcy has to clear title to 
a patent before commencing a suit on such patent. But it is 
another thing to say that such problems prevented the Receiver 
from giving notice to the defendants of his intention to en¬ 
force his rights under the patent when he had perfected his 
title thereto. No valid reason has been offered by the 


FPI—fiS—3*17-73—3QU—4153 


J 













( 
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6 . 


plaintifi. as to why he did not give any such notice during 
the entire 11-1/2 year period. 

Under the circumstar.ces, the Court feels that it 
nust vacate that portion of its prior decision which denied 
defendants motion to dismiss the complaint herein on the 
ground of laches and estoppel and grant such motion. 

In order that the record will be clear, the Court 
will now, therefore, grant defendants motion to dismiss the 
complaint uerein in its entirety and it is hereby 

SO 0?J)2R2D. 









| SnSZJIilF * district court 

I ISrRICT OF HEW YORK 

fo^PERM3 s ' as Rccei'vcr*" ' 
for PERMADENT PRODUCTS C0i<i-. , 

PI flint i ff, 

■against- 
CERAMCO, INC * r 

Defendants. 


ORDER DISMISSING COMPLAINT 

iv i: : o! 


-* • * » n i tjam 

f c ; ■;>■*' (Vi- MY 

j. s DbTa.ci cou:;> r.j. N- Y 

JtJL 

, JAN 10 i97S 


liMCAM 

r m. 


JUDGMENT 

74-C-467 


M'FILMED 


A Memorandum and Order of rh 0 u 
P1 . ° f the Honorable Thomas C. 

* ’ d States Dlstrlct -Indge, having been filed 

on January ,, 1,„. vacating that port[on #f ^ 

rr: wMch *- — - - dismiss *. 

r ; and sranting the ——- dismiss 

the complaint In Us entirety, u l s 

ORDERED and ADJUDCED that the plaintiff t w 

fln rf .-I, Plaintiff take nothing 

the complaint Is dismissed. 


Bated. Brooklyn, New Vork 
January /D f 1975 
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AFFIDAVIT OF EUGENE H. BEREZIN 
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OP NEW YORK 


BRIAN s. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 

-X 

t 



Plaintiff, 

i 



v. 


Civil 

Action No. 


t 

74 

C 467 

CERAMCO, INC., a Corporation of 

t 



the State of New York; H. GORDON 
PELTON, IRVING KLAUS., JOHN H. 


BEFORE 

JUDGE PLATT 

LEATHERMAN, NORMAN LEVINE and 




LEON L. COHEN, 

i 



Defendants. 

• 

• 




-X 




AFFIDAVIT 


jj E,,9 * ne "• b-i-9 duly worn, d.po. M ^ „ y ., 

1- I was formerly President of Pyramid Gold Products 
:: corp. and the purchaser of the asset, o* Pew.dent Product. 

[I _ ^ 

•I Corp., the Plaintiff herein. 

2. I have been engaged In the manufacture of porcelain 
and gold for dental construction, for about 15 year, and was 

engaged in the processing and sale of gold for dental product, 
for a period of 35 years. 

3. During the period from 1959-1960 I was actively engaged 
in attempting to rearrange financing for Permadent Products 
Corp. and for the marketing of its products under its fused 
porcelain-to-metal dental processes. 

4. Upon information and belief, the former employee, of 
Permadent Products Corp., Defendants herein, left the employ 

of the Permadent Products Corp. in or about 1959 and thereafter 
commenced a similar type of business under 


the name Ceramco, Inc. 









I 
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5. Ceramco, Inc. directly competed with Permedent Producva 

Corp., and due to Ceramco's initial financial difficultiee they 

sought assistance for financing from two precious metal 

manufacturers, Aderer, Inc. and Jelenko. Upon information and 

belief, it was known to the principals of Aderer and Jelenko 

that the principals of Ceramco had been the former employees 

of Permadent Products Corp. Purther, upon information and belief, 

Aderer and Jelenko were aware that Receivership was in the 

i 

process of being organized to protect the assets of Permadent 
Products Corp., and which assets included their patent rights, 
and Jelenko and Aderer, in order to protect their position 

t 

instructed that joint sales with Ceramco involving fused 
porcelain-to-metal constructions include as a royalty payment due 

‘i 

Permadent, $5.00-$10.00 per troy ounce of gold in order to 
protect Jelenko and Aderer against future claims of the Receiver 
of the assets of Permadent Products Corp. 

6 . Your deponent had for years been actively concerned 
about the use of the fused porcelain-to-metal process in the 
industry, and in the course of nr/ business dealings as a dental 
gold manufacturer, I came to learn of the above arrangement 

through my discussions with various and numerous business contactj. 
Sworn and subscribed before me 

this /£ day of January 1975 

Notary Public 

MOILI. HAMM AN 
NOTARY PUP ,r •: r,» New York 

*i.’ o v.>;cjiio 

0 ji'fied in lift ii 

Cm:.' won Lupires toarct) 30, 197 


a? 










AFFIDAVIT OF M. GORDON PELTON 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


JA1 26 


BRIAN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 

Plaintiff, 

v. 

CERAMCO, INC., a Corporation of 
the State of New York: H. CORDON 
PBLTON, IRVING KLAUS, JOHN H 
LEATHERMAN, NORMAN LEVINE and 
LEON L. COHEN, 


Defendants. 


Civil Action No. 
74 C 467 


BEFORE JUDGE PLATT 


AFFIDAVIT 


H. Gordon Pelton, being duly sworn, deposes and says: 

I. I am the H. Gordon Pelton who is one of the individual 
Defendants in the above identified Civil Action and X am also 
the President of Ceramco, Inc., the Corporate Defendant in the 
above identified civil Action. I am one of the founders of 

Ceramco, Inc., and I have been President since its inception in 
1959. 

* 

2. I have read the Affidavit of Eugene M. Berezin, (sworn 
to on January 16, 1975 attached to Plaintiff's Motion Under 
Rule 59[e]) and I disagree with it. 

3. I do not remember ever meeting Eugene M. Berezin, and 
I know that he has no personal knowledge of any facts about 

Ceramco's arrangement* with Aderer and Jelenko, and most of what 
he says is not true. 

4. The facts are that Aderer and Jelenko did not finance 
Ceramco. Rather Ceramco licensed Aderer to use its trademark 
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"Ceramco" and "Ceramalloy" and the name "Ceramco Gold" In 
connection with gold to be prepared and sold by Aderer In 
such form, as to be suited for effective unification with por¬ 
celain made by Ceramco. For use of these trademarks Aderer 
agreed to pay Ceramco Five Dollars ($5.00) per ounce royalty on 
all Ceramco gold which It sold. This royalty payment was made 
to Ceramco and there Is nothing said In the agreement nor was 
there anything said In the negotiations leading up to the 
agreement about any royalty payment to Permadent as alleged by 
Eugene M. Berezin. Nor did Ceramco set aside any such royalty 
payment as a reserve. 

5. Shortly after the date of the Ceramco-Aderer agreement, 
Aderer subllcensed Jelenko to act as a manufacturer, processor 
and distributor of CERAMCO GOLD. These arrangments with Aderer 
and Jelenko were entered Into In 1959 before any patent actually 
Issued to Permadent Products Corp., and at a time when I and 
others at Ceramco were completely unaware that Permadent had 
even applied for any patents, and were convinced that no valid 
patents could be Issued on any subject matter we were using. 

6. If the Berezin Affidavit Is alleging that Jelenko and 
Aderer set aside Five Dollars '$5.00) per ounce of gold as a 
royalty payment due Permadent, I have no knowledge of any such 
action ever having been taken by Jelenko or Aderer, and no such 
arrangement was ever discussed In my presence, and I have no 
reason to believe that It was ever done. 

- iwT'Pe 



Sworn and subscribed before me 
this jg day of January, 1975. 



JOSH H. NtUry 

Seal «uw •< >• w*. M-22j;7»o 

OmI . -J In Prim 0.mt* 

c*ft n:j i» n v c« i~4 •«» c*. 

DltiiM 1/ t J-Tt u. tors 


My commission expires: 


-2- 


ilUuti V /^7j 










NOTICE OF APPEAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


JAI78 


BRIAN S. JONES, as Receiver 
for PERMADENT PRODUCTS CORP., 


Plaintiff, 


CERAMCO, INC., a Corporation of 
the State of New York; H. GORDON : 
PELTON, IRVING KLAUS, JOHN H. 
LEATHERMAN, NORMAN LEVINE and : 
LEON L. COHEN, 

Defendants. 


CIVIL ACTION NO 


74 C. 467 


NOTICE OF APPEAL 


Notice is hereby given that Brian S. Jones, Receiver, 
plaintiff above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the Order of January 7, 
1974, granting Defendants' motion to dismiss Plaintiff's first 
and second cuases of action of its complaint. 


Peter L. Berger 

Attorney for Plaintiff 
53 5 Fifth Avenue 
New York, New York 10017 
Tel. (212) 697-8520 
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AFFIDAVIT OF LENORE K. WEINSTEIN, SIGMUND KATZ AND 
ABRAHAM B. WEINSTEIN . { , <t> 

AM ■n.niiifcri.'.Urix of tnu Ei.i.ui • tn 

Morriu Weinstein, dceoauod 


JA129 


fa* 


OATH -- /') _ 


Being duly sworn, we USNORE K. WEINSTEIN, administratrix of the 
estato of Morris Weinstein, deceased, late a cltisen of the United States 
nnd resident of Stanford, State of Connecticut, County of /airfield (an by 
reference to the duly certified copy of letters of administration recorded 
in the U. S. Patent Office on April 14, 1953 in Liber 0235, Page 366 , will 
more fully appear), SIGMUND KATZ, and ABRAHAM B. WEINSTEIN, depooe and say 
tnat we are all citizens of the United States, residing respectively in 
Stanford, Connecticut, County of Fairfield; West Orange, New Jersey, Oounty 
of Essex; and Stanford, Connecticut, County of Fairfield; that wc have read the 
foregoing specification and claims and we verily believe that Morris Weinstein, 
Sigmund Katz and Abraham B. Weinstein are the original, first and Joint 
inventors of the invention or discovery in FUSED PORCEIAIN - TO - METAL TEETH 
described and claimed therein; that we do not Know and do not believe tnat 
this Invention wa3 ever known or used before our Invention or discovery 
thereof, or patented or described in any printed publication in any country 
before our invention or discovery thereof, or more than one year prior to 
this application*, or in public use or on sale in the Utolted States for 
1 ore than one year prior to this application*; that this invention or 


discovery h nr, not been patented in any country foreign to the Unit' u :>ltv n 


on on application filed by us or our legal representatives or assigns more 
than twelve months before this application*; and that no application for 
patent on thisinventlon or discovery has been filed by us or our repmueutativos 


or r> 3111,710 in nny country foreign to the United States, 

_ v.i& 7 *.. 

inlstratrix of Ine , 


vbje-it r liter continued from 
wl* n," r.pnJ.icutions Serleel No. 


4 


fj.' ; /prit 14. 1953/ Serial Ho. 
fj"' • 1 January 4, 1955 and on to • 
Uni'l ig subject natter nore the,n . 
prior to said filing dates. — 


Morris Weinstein, dec.. 



4 







STATE OF NEW YORK ) 
COUNTY OF NEW YORK) ' 


JA130 


.( . 


Before me personally appeared LENORE K. WEINSTEIN, 

ArHAFAM ». <0081,, .* SMMWD IMS to me known to h- the 
^OHctheh the above .pplic.tlou for p.t.„t, who signed the 

*" "" “ nd — *•'•« - *• the Allegations set 

forth therein as being under oath, this l 3 th day of October, I 959 . 


(SEAL) 


^ >1< . I 

hi/ :> (L> /i A , 

J. _ -> - W /' H - A 

_ MOUV HfN«r 

'-Omml,. ol n trd , Clfv o) r| 

n v co cik’, „„ S#J ..°;j 

*»on. Co UklfVM th,^ IM ,; 

C.amoiinofl Uptsi •(,!» /I. 1y6l 


“ 


K 









1EOPOS ». fINNCOAN, Jft. 
JRANVl LLC M. AINI 
|JCMN D. FOLEY 
JSROMK O. LtC 
THOMAS P. OOWUNO 
VAPPEN M. POTEPT 
JOHN A. OIAZ 
JOHN C. VASSIL 
ALFPCO P. SWEPT 

davio h. pfeffep 
NAPPY c. MAPCUS 

ROBfPT B. PAULSON 
3COPOC P. HOAPC.JP. 
JAMES P. WELCH 

Thomas m. oisson 

EOWAPO A. H COMAN 

Euocnc mopoz 

BTCPHCN P. SMITH 
. POSCPT DAILEY 
KUPT E. PICHTCP 
JAATtS V. COSTIOAN 
HAPOLO E. OPUMM 
|POCCO S. SAPPCSC 
■aPMOLO I. PAOY 
Tjohn L.WELCH 
Ajohn r. SWECHEY 
■CMPISTOPHCP A.HUOHES 
(nilliam s. rciLEN* 

PlCHAAD E. BENNETT 

Ialfpeo h. HEMINOWAV, JP. 

• U.INOIS SAP 


LETTER OATEO MARCH 12, 1975 MORSAN, FINNEGAN, DURHAM fr JA131 
PINE TO PETER L. BERGER WITH ACKNOWLEDGMENT T HEREON OF 

PETER L. BERGER 

Morgan, Finnegan, Durham & Pine 


ATTORNEYS AT LAW 
345 PARK AVENUE 
NEW YORK, NEW YORK 10022 


JOHN O. MOPOAN 
• SS» • • 

HOBAPT N. DURHAM 
■ •so ISSS 

CABLB TINOUPPINC new YORK 


TEL. (fit) 7BS 4100 


TELEX'. 4fl7St 


wOUNBCL 

RALPH M. WATSON 


March 12, 1975 


Peter L. Berger, Esq. 

Rubens & Berger 

535 Fifth Avenue 

New York, New York 10017 

Brian S. Jones, as Receiver for 
Permadent Products Corp. v. 
Ceramco, Inc., a Corporation or 
the State of New York; H. Gordon 
Pelton, Irving Klaus, John II. 
Leatherman, Norman Levine and 
Leon L. Cohen C.A. No. 74 C 467 

Dear Mr. Berger: 


V 


As agreed, we are submitting this letter to ms«C * 
of record your telephone conference with Judge Platt's law 
clerk, Mr. Thayer, prior to Judge Platt's decision and order 
dated January 7, 1975 on our motion for reconsideration by 
which he dismissed plaintiff's Complaint in its entirety. 

We understand, and you confirm, that the telephone 
call was made to you by Mr. Thayer and that he posed the 
question to you as to whether plaintiff had ever given defend¬ 
ants, Ceramco, Inc. et al, any formal notice of infringement. 
Your response to Mr. Thayer was that plaintiff had never given 
defendant any formal notice of infringement prior to the in¬ 
stitution of this lawsuit. 


. . , If foregoing description of what transpired 
during the telephone conversation between Mr. Thayer and 
you is accurate, please sign and return the enclosed copy 
of this letter to us. 




< 









Morgan. Finnegan. Durham * Pine 
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Peter L. Berger, 
March 12, 1975 
Page 2 


Esq. 


letter, or a copTcL" Vlnc^H V 0 ' that this 

to be transmitted to tte Cou?r ? s part of 'he record 

If we deem it appropriate a^n.v Appeals i that we may, 
to be filed with the Court of Appeals" ° f U tD ° l ' r brle ^ 


Very tryly yours, 


JCV/ed 




n C. Vassil 

for Defendants 
eramco et al 





rftjt Sr C 







A ?02 *Wl<i*li of rfnmil fmirr nf Pt^#r• 


M 


LUT 7. APPfU.ATT faiNTPP* ' 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BRI N S. JONES, etc., 

Appellant, 

CERAMCO, INC., etal., 

apainot 


Appellees. 


STATE OF NEW YORK, COUNTY OF NEW YORK 
I, Victor Ortega, 


Indoo No. 


Affidavit of Personal s tenure 


00 . 


be inp duly iu on 


de poors and oops that deponent to not o party to tAo action, io owor ft yoaro of apt end resides o 

1027 Avenue St. John, Bronx. New York 

That on tho day of/?/,«, / /?7<-ftf*t at 345 Park Ave, New York, N.Y. 

doponont otrved tAo annoaod ^SBB3E& sfy'/’i v, J, 

MORGAN FINNEGAN DURHAM & PINE 


tAt Attorneys 

poroonally, Doponont knew tAo 
paporo oo tAo Attorney(s) 


m« tAio action Ay deliver*ng a true copy tAereof to tmd individual 
poroon oo served to be tAe person mentioned md described in said 
Aeretn, 


Sworn to before me, tAio ^^ 

day »f 




PHal HM eloomtww 

VICTOR ORTEGA 



No. 31 - 0418950 
Qualified in New York County 
Commission Expires Msrch 30, 1977 








s 



















